INTERNATIONAL LABOUR OFFICE GB.286/11(Part Il)
286th Session

Governing Body Geneva, March 2003

Part i
Case No. 2178

REPORT IN WHICH THE COMMITTEE REQUESTS
TO BE KEPT INFORMED OF DEVELOPMENTS

Complaint against the Gover nment of Denmark

presented by

— the Danish Confederation of Trade Unions (L O)

— the Salaried Employees and Civil Servants' Confederation (FTF) and
— the Danish Federation of Professional Associations (AC)

Allegations. The complainants allege that the
Act on part-time work will intervenein
previously concluded collective agreements and
will prevent social partnersfrom freely
negotiating in future on this matter.

553. This joint complaint is contained in a communication dated 27 February 2002 from the
Danish Confederation of Trade Unions (LO), the Salaried Employees and Civil Servants
Confederation (FTF) and the Danish Federation of Professional Associations (AC).

554. The Government of Denmark transmitted its reply in communications dated 1 May and
17 October 2002.

555. Denmark has ratified the Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87), and the Right to Organise and Collective Bargaining
Convention, 1949 (No. 98).

A. The complainants’ allegations

556. The complainant organizations are the three central organizations of employees in
Denmark. They allege that the Bill amending the Act on the Implementation of the EU
Directive on Part-Time Work (Bill 104) will invalid redtrictions on part-time work
negotiated in previous collective agreements and will prevent social partners from freely
negotiating on this matter, thus contravening Conventions Nos. 87 and 98, and freedom of
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557.

558.

559.

560.

561.

association principles. They submit that Bill 104, which will affect more then 800,000
public employees whose collective agreements were renewed on 1 April 2002, is a
statutory intervention in the collective bargaining process, which cannot be justified by a
wish for increased recourse to part-time work.

According to an LO report on the Danish labour market conditions, prior to the Bill, 96 per
cent of the labour market already had access to part-time work; and 386,000 persons are
part-time workers, which represents about 14 per cent of the Danish workforce. A large
number of collective agreements have dealt with employment matters in relation to part-
time work through voluntary bargaining. Almost all existing collective agreements include
provisions protecting workers in this respect, for instance: minimum and maximum
number of working hours, protection against abuse by the employer of part-time
employment; obligation to discuss this issue with workers and representative trade unions
in the enterprise. The complainants give as an example article 11 of the largest collective
agreement in the private sector, concluded between the Central Organization of Industrial
Employees (CO-Industri) and the Confederation of Danish Industries. Except for the
minimum 15-hour limit for part-time work, al such negotiated provisions will become
invalid and it will not be possible in future to negotiate collective agreement provisions on
this subject.

When tabling the Bill, the Government stated among its objectives the necessity to ensure
that individual workers, in agreement with the employer, had an opportunity to work part
time, for instance to take care of sick family members, and to give senior workers the
possibility to withdraw gradually from the labour market, rather than having to retire
overnight. However, the complainants point out that the Bill overlooks the
abovementioned socia provisions in collective agreements which already take into account
such gradual withdrawal, and that it does not grant alegal claim to part-time work, which
the employer may refuse without having to give any reason.

On 1 February 2002, the President of the Central Organization of Industrial Employees and
the Managing Director of the Danish Industry Association wrote a joint open letter to the
Danish Parliament, stating inter alia:

... when it comes to regulation of conditions on the labour market, such conditions are
best regulated by agreement between parties rather than by legidation. ... The collective
bargaining system has created a framework for stability and development of enterprises to the
benefit of employment, exports and living standards. ... The Danish model contains a number
of built-in balances, which will shift if the Parliament intervenes in the collective agreements
by passing legidation. ... As parties to collective agreements, we urge the parliamentary
partiesto respect the division between the agreements and legislation, which is a foundation of
the Danish model. Should the Parliament nevertheless want to legidate on collective
agreement matters, we urge that this takes place after thorough consultations and in close
harmony with the collective agreement parties.

According to the complainants, the Bill aims at completely free access to part-time work,
thus removing the right to full-time work, with enormous consequences for a number of
low-paid workers. Furthermore, the existing guarantees for workers who are already
employed on a part-time basis are also removed. These will be left solely to the narrow
interests of enterprises. Part-time workers will be guaranteed a minimum employment of
not more than 15 hoursif the relevant collective agreement so provides.

Contrary to the intentions stated by the Government, the Bill does not provide workers
with any legal claim to areduction of working time, since the employer can refuse to give
part-time work without giving any reason. Employers have all the rights and may force a
worker to accept part-time work. Furthermore, the Bill does not give workers the right to
escape part-time work and obtain afull-time position.
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562. The amendment represents a permanent intervention in collective agreements. It is a well
known fact that during collective bargaining, employers often request increased flexibility
in relation to working time; these requests are usually met by trade unions in exchange for
concessions in other areas. The Bill favours only employers, which are now given full
flexibility without having to make any concessions.

563. The complainants conclude in summary that the legidation:
— will intervene in hundreds of aready concluded collective agreements;
— will have adirect impact on collective bargaining for a very long period;

— not only changes collective agreements conditions but entails the compl ete removal of
large parts of collective agreements, which are made invalid;

— has not been negotiated with workers and their organizations;
—  will restrict in future the workers' right to freely negotiate collective agreements;

—  was not necessary, as the Government’s goals could have been attained by voluntary
agreements.

B. The Government’s reply

564. In its communication of 1 May 2002, the Government states that the purpose of the Bill
amending the Act on the Implementation of the EU Directive on Part-time Work, was to
ensure that employers and employees who wish to do so could in future conclude
agreements on part-time work, without obstacles or restrictions flowing, for instance, from
collective agreements. However, existing collective agreement provisions would not be
invalidated until the time where such agreement could be denounced.

565. In its communication of 17 October 2002, the Government points out that since the
submission of the complaint significant amendments were made to Bill 104 before its
adoption on 4 June 2002 as the Act on Part-Time Work (“the Act”). The Government
consulted the interested parties prior to the adoption of Bill 104, and negotiated with LO
before making final amendments.

566. Asregards the background for the legislative amendment, the Government explains that, in
the biggest bargaining field in the private labour market, covered by the Danish
Employers’ Confederation (DA) and LO, 35 per cent of employees had free access to part-
time work; about 6 per cent had no access to part-time work at all (for instance in the
graphic sector) and 59 per cent only had restricted access to part-time work (restricted
access means, for example, that a full-time employee can only take on a part-time job if
another full-time job is established at the same time, asis the case in the industrial sector).
There has been in recent years a trend towards a higher degree of freedom in this respect
but there remained a number of sectors without access to part-time work, or with so many
restrictions that it was virtually excluded for most of the employees concerned. The
Government considers that such prohibitions and restrictions in collective agreements are
not in harmony with a modern flexible labour market; it also wanted to permit employees
better to reconcile working and family life, to care for sick relatives and to permit the
gradual withdrawal of senior workers. The Government therefore found it necessary to
adopt alegidation on the subject.
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The Government confirms that the Act does not take effect until the existing collective
agreements expire and, therefore, does not intervene in or invalid existing collective
agreements.

The Act provides that an employee and the employer are free to agree that the employee
works part time irrespective of the existence of any direct or indirect prohibitions or
restrictions on this right, for instance by virtue of collective agreements, custom or
practice. It is however still possible to maintain an upper limit of 15 hours per week. As
this requires an agreement between the employer and the employee, neither of them may
unilaterally require part-time work: there is thus no statutory right to work part time.

While the Act ensures the individua right of employees to conclude an agreement with the
employer on part-time work irrespective of any rules on thisissue in the relevant collective
agreement, existing restrictions in a collective agreement concerning access to part-time
work still apply if thereis no agreement between the employee and the employer.

Under section 4(2) of the Act, it is up to the employees to decide whether they wish to be
accompanied by an adviser, shop steward or loca trade union representative, when
negotiating with the employer about part-time work. The employee also has the right not to
be accompanied by an adviser.

Under section 4(3) of the Act, if an employee is dismissed for refusing or requesting to
work part time, he is entitled to compensation, which supplements the general protection
against unfair dismissal. This protection extends to cases where an employee is dismissed
because the employer, instead of having one full-time employee, prefers to split the job
into two part-time jobs. In addition, section 4(a)(4) of the Act establishes a presumption
and areversal of the onus of proof in cases of dismissal related to arefusal or a request to
work part time.

As regards some of the specific points raised by the complainants, the Government
confirms the figures given by the complainants on the percentages of employees facing
prohibitions or restrictions, or on the contrary who have free access to part-time work. It
points out however that the restrictions are so stringent as to exclude in practice the
possibility to work part time: this means that only about 35 per cent of collective
agreements allow free access to part-time work.

The Government acknowledges that there is no statutory right to part-time work, as this
was indeed not the intention of the Act, and stresses the voluntary nature of the agreement.
For instance, if an employee leaves the job, it cannot be filled automatically by another
part-time employee if thisis contrary to the provisions of the collective agreement. On the
related argument that employees are deprived of the right to return to full-time work after a
period of part-time work, the Government reiterates the voluntary nature of the agreement,
which means that the employee may stipulate that the agreement is conditional to his right
to resume full-time duties at alater date.

Regarding the complainants' arguments about existing provisions for gradua retirement of
senior workers, the Government replies that these provisions are not always implemented
in individual enterprises as they are operative only if local agreements to this effect have
been concluded. Furthermore, it is often a condition of application of these rules that the
senior workers in question have a reduced working capacity.

As regards the complainants’ argument that the Act has the effect of cancelling the right of
access to full-time work, the Government states that one of the amendments introduced
during the parliamentary process was that agreements on part-time work made in spite of
restrictions contained in collective agreements can only be concluded during the
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employment relationship. This means that employers may not advertise part-time jobs in
cases where the collective agreement does not allow free access to such work, and that
they must comply with any restrictions laid down in collective agreements. If that were not
so, an employer could unilaterally decide that the job in question should be part time and
the prospective employee would have no choice.

576. On the complainants' argument that the Act removes all guarantees for those employees
aready working part time, including their right not to be forced to work fewer hours, the
Government states that nobody can be forced to work part time and the individual
employee can refuse to work fewer hours. The Government also refers in this connection
to its above remarks on the employees’ right to be accompanied by an adviser during the
negotiations with the employer about part-time work.

577. The Government further states that there were consultations with interested parties before
the Bill was tabled, which led to amendments on the basis of, inter dia, supplementary
discussions with LO. During the discussion of the Bill in Parliament, negotiations al so took
place with LO about a provision of the Act which would provide that it should be set aside
in the case of collective agreements containing similar rights as those laid down in the Act.
After a number of negotiation rounds, LO chose not to accept such a compromise and the
Act was adopted without such a provision.

578. The Government concludes that:

— the Act is not retroactive and does not interfere with already existing collective
agreements;

— the socid partners may choose to ensure that the collective agreements are in
accordance with the Act, for instance by including a clause providing that despite the
restrictions mentioned in the agreement “the individual employee, during the
employment relationship, may always conclude an agreement about part-time work”;

— the Act is within the framework of the conditions that the legidature may lay down
for the right to collective bargaining, as in the case of equal pay or prohibition against
discrimination;

— the Government and a mgjority in the Parliament found that it was important to
ensure that individual employees could conclude an agreement on part-time work, in
alabour market characterized by an increased need for flexibility;

— it listened to concerns about possible abuses and brought amendments to the Bill in
this respect; while there were sincere efforts to find a solution based on collective
bargaining, there was no support for such a solution in LO and the Government had
no other solution than adopting a legislation, in view of the importance it attached to
this matter.

C. The Committee’'s conclusions

579. The Committee notes that this complaint concerns the adoption of a legislative amendment
that alters the regime concerning part-time work in Denmark which, previously, was
mostly left to collective bargaining.

580. The complainants allege that the law as amended will invalidate large parts of previousy
concluded collective agreements containing conditions, restrictions or prohibitions in this
respect, and will prevent the parties in future from freely negotiating clauses on part-time
work.
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The Government submits for its part that such prohibitions and restrictions are not in
harmony with a modern and flexible labour market, that there has been a general trend
towards more freedom in this respect at national level and that there till remained
excessive restrictions on part-time work on the national labour market. The Government
wanted to ensure that individual employees, in future, could conclude part-time work
agreements with employers without being prevented from doing so by collective agreement
provisions which it considers as overly rigid; as trade union organizations did not agree,
the Government felt it necessary to act through legidation.

The Committee first notes that, contrary to what had been alleged initially, it appears from
the evidence submitted that the Act does not operate retroactively, but only from the expiry
date of collective agreements. The Committee is however bound to note that, as collective
agreements containing such restrictions or prohibitions will come to their term with the
expiry of time, these conditions regarding part-time work that were previousy negotiated
(which implies the usual give-and-take process) will gradually escape the scope of
collective bargaining inasmuch as they would be in contradiction with the Act as amended.
There is thus no doubt that the legislative amendment circumscribes the ambit of collective
bargaining on a subject matter where the parties previoudy had wider room for
negotiation, if not complete freedom. It is also quite clear that, as individual agreements
on part-time work will now prevail over collective ones, the new system does not
encourage and promote the full development and utilization of machinery for voluntary
negotiation between employers or employers organizations and workers organizations,
with a view to the regulation of terms and conditions of employment by means of collective
agreements [see Digest of decisions and principles of the Freedom of Association
Committee, 1996, 4th edition, para. 781].

The Committee further notes that this restriction of the scope of bargaining was not only
opposed by the major workers central organizations, but also was not approved by
leading employers organizations which, in their open letter of 1 February 2002, urged the
Parliament to respect the division between agreements and legislation and stressed that
particular working conditions are best regulated by agreement between social partners
than by legislation. They also urged the Parliament, if it nevertheless wanted to legislate
on collective agreement matters, that this should take place only after thorough
consultations and in close harmony with the parties.

In the Committee's opinion, if the Government deemed it necessary to change a system
which apparently met with a wide consensus of both workers and employers
organizations, it would have been much more preferable to obtain their agreement. A
legidlatively imposed measure such as the amendment challenged here, which amounts to
reversing unilaterally a system accepted by social partners and which has led to
negotiated agreements adapted to particular sectors (the specific conditions of which are
best appreciated by the parties themselves) or to individual situations (e.g. in the case of
workers nearing retirement) would have been justified only in a situation of acute crisis,
for instance if the failure to adopt urgent legislative measures on part-time work had
endangered the workability of the existing system. It has not been established, or even
alleged, that such an emergency situation existed.

Given the particular circumstances of this case, and in order to ensure a sound and lasting
labour relations atmosphere, the Committee requests the Government to resume thorough
consultations on part-time work issues with all parties concerned, with a view to finding a
negotiated solution which would be mutually acceptable to all parties concerned and in
conformity with Conventions on freedom of association and collective bargaining ratified
by Denmark. It requests the Government to keep it informed of developments in this

respect.
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The Committee’s recommendation

586.

In the light of its foregoing conclusions, the Committee invites the Governing
Body to approve the following recommendation:

In the particular circumstances of this case, the Committee requests the
Government to resume thorough consultations on part-time work issues with
all parties concerned, with a view to finding a negotiated solution which
would be mutually acceptable to all parties concerned and in conformity
with Conventions on freedom of association and collective bargaining
ratified by Denmark. The Committee requests the Government to keep it
informed of developmentsin this respect.

CASE No. 2208

REPORT IN WHICH THE COMMITTEE REQUESTS
TO BE KEPT INFORMED OF DEVELOPMENTS

Complaint against the Government of El Salvador

presented by

the Company Union of Lido, SA. (SELSA)

supported by

the International Confederation of Free Trade Unions (ICFTU)

Allegations. The complainant allegesthat,
following a work stoppagein protest at non-
compliance with the collective agreement in force,
the company Lido, S.A., dismissed 11 union
officersand 30 membersin reprisal. The
complainant further allegesthat the
adminigtrative authority did not notify the
company of the strike agreement adopted by the

union.

587.

588.

The complaint is contained in a communication from the Company Union of Lido, S.A.
(SELSA) dated 3 June 2002. SEL SA sent additional information in a communication dated
1 July 2002. The International Confederation of Free Trade Unions (ICFTU) supported the
complaint in a communication dated 1 July 2002. The Government sent its observationsin
communications dated 23 July and 26 September 2002.

El Salvador has not ratified the Freedom of Association and Protection of the Right to
Organise Convention, 1948 (No. 87), or the Right to Organise and Collective Bargaining
Convention, 1949 (No. 98).

A. The complainant’s allegations

589.

In its communication dated 3 June 2002, the Company Union of Lido, S.A. states that in
February 2002 it asked the company to revise the section of the collective agreement
dealing with salaries (according to the complainant, clause 43 of the collective agreement
requires the company to revise its salary table in the first fortnight of January each year in
order for the increase to take effect in February of the same year), at this phase of direct
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590.

591

592.

negotiation requesting an increase of US$60 for each worker. The complainant adds that,
following the phase of direct negotiation, a phase of conciliation began, but that it was
impossible to come to an agreement due to the unyielding position of the company, which
proposed a5 per cent decrease in workers' salaries.

The complainant states that, in this context, the workers held an eight-hour work stoppage
on 6 May 2002, and that an ingpection by the Ministry of Labour confirmed that the
workers were at their workplaces but not working, by way of protest. The complainant
adds that the company asked the Second Labour Court to classify the strike (as legal or
illegal) but, after the inspection carried out at the workplace on 15 May 2002, the judicia
authority confirmed that the workers had not held a strike and that production activities
were being carried out normally.

The complainant alleges that, in reprisal, the company prevented 41 workers from entering
the workplace on 7 and 9 May 2002. Of these, 11 were union officers, who to date have
till been kept away from the company. The complainant states that, on 8 May 2002, it
requested the Ministry of Labour to continue the conciliation process, but that at the
conciliation hearing called on 3 May 2002 by the Labour Inspectorate, the representative
of the company declared that, if the workers involved considered that their rights had been
violated in any way, they could pursue the matter through whatever avenue they
considered appropriate. The complainant reports that the dismissed workers have brought
individual actions before the judicia authority for constructive dismissal, demanding
payment of outstanding salaries owing to the actions of the employer, in accordance with
section 29 of the Labour Code, and that the members of the union’s genera executive
board who had been dismissed have also brought an action before the judicial authority
demanding payment of outstanding salaries, as laid down in section 464 of the Code.

In its communication dated 1 July 2002, the complainant alleges that:

(i) the company has withheld union dues, which constitutes misappropriation, and
reports that, in respect of this, an action has been lodged with the Office of the
Attorney-General of the Republic;

(ii) the company has denied the union’s executive board access to the company’'s
buildings and has used coercion to pressure workers into resigning from the union,
which has lead to the resignation of 25 workers (the complainant reports that a
complaint was submitted to the Ministry of Labour in this respect on 14 June 2002);

(iii) the Ministry of Labour has refused to notify the company of the strike agreement
adopted at aworkers' meeting held on 1 June 2002 and communicated to the Ministry
of Labour on 7 June 2002. The Directorate General of Labour argues that the strike
had no legal basis and, according to the complainant, the Ministry of Labour istaking
over functions that belong to labour judges. The complainant aleges that there is a
legislative ambiguity, since section 528 of the Labour Code lays down that strikes
will be recognized providing they have any of the following aims. “(1) the drawing
up or revision of a collective labour contract; (2) the drawing up or revision of a
collective labour agreement; and (3) the defence of workers' common professional
interests’; section 530 of the Labour Code lays down that strikes will not be
recognised if their objective is the revision of an existing collective agreement where
the term of duration thereof has not yet expired.

B. The Government’s reply

593.

In its communication dated 26 July 2002, the Government states that the conflict at Lido,
S.A. arose as a result of a request from the union to revise salaries under the collective
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agreement in force, aslaid down in clause 43. However, having moved through the stages
of being an economic dispute and an interest dispute, during which the employer declared
it was not economically able to increase salaries in line with the union’s request, the union
(in order to put pressure on the company to negotiate) and workers held an eight-hour work
stoppage on 6 May 2002. An inspection by the Ministry of Labour confirmed that
330 workers were at their workplaces but not working, by way of protest. On 7 and 8 May
2002, 41 workers stated that the company Lido, S.A. prevented them from carrying out
their duties. Among them were officers from the union’s genera executive board.
Exercising their democratic rights, they claimed judicial protection in the offices of the
Directorate General of Labour, which summoned the employer to a conciliation hearing.
This was held on 3 July 2002, after the parties had agreed to the settlement of salaries
owed to the officers for the period 7 May to 27 June 2002 (the remaining claims would be
settled individually). The Government adds that, following the conciliation hearing called
on 3 July 2002 by the Directorate Genera of Labour, on 5 July 2002 11 of the dismissed
union officers received from the company the following amounts in outstanding salaries
due to the actions of the employer: Roberto Antonio Escobar Ramos: $181.76; Daniel
Ernesto Ayala Gutiérrez: $204.69; Marta Arely Maano Gomez: $206.85; Daniel Ernesto
Hernandez Castillo: $243.51; Guadalupe Atilio Jaimes Pérez: $268.55; Julio César Garcia
Bonilla: $314.67; Jorge Alberto Maroquin Mufioz: $314.43; Maria Elena del Rosario Pacas
Torres: $335.07; José Alfredo Osorio Morataya: $217.22; Rosa Lila Umafia de Rios:
$348.37; and Brigido Antonio Hurtado Gémez: $382.08.

594. The Government adds that it has safeguarded the right to collective bargaining and that, in
this case, the parties had exhausted the administrative avenues for the stages of collective
economic disputes and interest disputes raised by the Company Union of Lido, SA.,
i.e. the stages of direct negotiation and conciliation, the objective of which was the revision
of clause 43 (Salaries) of the collective labour agreement, signed by both parties in mutual
respect of the commitments undertaken in the related collective agreement. Furthermore,
the Government states that, with regard to the legality or otherwise of the dismissals of the
30 workers who were not union officers, the Labour Tribunal would be the appropriate
authority to resolve the matter. Lastly, the Government states that the collective economic
labour dispute or collective labour interest dispute in question originated in the revision of
the collective labour agreement, signed by both parties and currently in force, with the
workers alleging a change in the company’s economic conditions; these grounds do not
give the workers the right to strike as described in section 530(ii) of the Labour Code
which states literally: “Neither will [a strike] be recognised if its objectiveis the revision of
an existing collective contract where the term of duration thereof has not yet expired.” The
collective labour contract in force between the parties expires on 18 June 2004.

595. In its communication of 10 September 2002, the Government states that at the conciliation
hearing held on 3 July 2002, the following results were obtained: (a) with regard to the
union dues withheld, the parties reached an agreement; (b) with regard to alleged coercion
by the company of union members with the aim of influencing their decision on union
membership, the company refuted the assertion and the union, for its part, inssted that
such measures had taken place without describing what the measures were; (¢) with regard
to pendization in the application of section 251 of the Labour Code to the dismissals of
41 union members, including 11 union officers, the delegate of the Directorate General of
Labour informed them that the judicial authorities would determine the legality of the
dismissals.

596. With regard to the complainant’s allegations that the Department of Labour and Social
Security, through the Directorate General of Labour, refused to notify the company Lido,
S.A. of the strike agreement adopted since it had no legal basis, the Government states the
following concerning the position that served as a basis for refusing to notify the company:
(a) section 530(ii) of the Labour Code lays down that neither will a strike be recognized if
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C.

597.

its objective is the revision of an existing collective agreement where the term of duration
thereof has not yet expired; and (b) to understand this provision it must be borne in mind
that the collective labour agreement drawn up between Lido, S.A. and the Company Union
of Lido, S.A. entered into force on 19 June 2001 and will expire on 18 June 2004, and that,
as appearsin file No. 19/01 sent to the Directorate Genera of Labour of the Department of
Labour and Social Security, the union requested in writing on 20 November 2001 that
direct negotiations begin in the collective economic dispute or interest dispute for the
revision of the section of the collective labour agreement dealing with salaries, which, as
has been shown, had not yet expired; on the basis of the above, it was resolved to declare
the union's request groundless since it contravened section 530. According to the
Government, there is no ambiguity between the provisions of sections 528 and 530 of the
Labour Code.

Lastly, the Government states that, with regard to the actions brought by the complainant
before the Office of the Attorney-General of the Republic and the labour courts, it is of the
view that two basic principles form part of the right to judicial security: the principle of
legality and the principle of exact compliance with law, and both have given rise to the so-
called state of law, in which al judicial power, al authorities and al individual actions
must have a foundation precisely in law, confirming that the principal characteristic of the
state of law isthat the law is above al the governors and the governed, and that therefore it
is the responsibility of the aforementioned authorities to settle the conflicts raised by the
union.

The Committee’s conclusions

598.

599.

600.

The Committee observes that the complainant alleges that in reprisal for an eight-hour
work stoppage, in protest of the company’s non-compliance with a clause of the collective
labour agreement in force, which provides for the revision of the salary table and the
payment of an annual salary increase, Lido, SA. proceeded to dismiss, on 7 and 9 May
2002, 11 union officers and 30 union members. Furthermore, the Committee observes that
the complainant alleges that the company: (i) illegally withheld union dues; (ii) denied the
executive committee access to the company's premises, and (iii) employed coercion to
pressure union members into resigning from the union (according to the complainant,
25 workers have resigned in this context), and that the Ministry of Labour refused to notify
the company of the strike agreement adopted by the union, arguing that the strike had no
legal basis.

The Committee wishes to point out in the first place that the declaration of the illegality of
a strike should not be the responsibility of the Minister of Labour. The Committee
underlines that responsibility for declaring a strike illegal should not lie with the
Government, but with an independent body which has the confidence of the parties
involved [see Digest of decisions and principles of the Freedom of Association
Committee, 1996, 4th edition, para. 522] .

With regard to the dismissals of 11 union officers and 30 union membersin reprisal for an
eight-hour work stoppage in protest of non-compliance with the collective agreement, the
Committee takes note of the Government’s statement that: (1) following the conciliation
hearing requested by the complainant, which was held on 3 July 2002, the company paid
the 11 union leaders the outstanding salaries due to the actions of the employer and(2) the
guestion of the legality or otherwise of the dismissals will be resolved by the competent
judicial authority. In this respect, the Committee observes that the complainant reports
that the company requested classification of the strike from the judicial authority
(section 547 of the Labour Code provides for this possibility) and that the said authority
confirmed that there had been no strike and that production activities were being carried
out normally. In this context, the Committee cannot rule out the possibility that the
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dismissals were carried out in reprisal for the protest measure undertaken by the workers,
which would be a serious violation of freedom of association. In these circumstances,
whilst it observes that all those dismissed have lodged judicial appeals in this respect, the
Committee requests the Government to: (1) ask the judicial authority to give a ruling
promptly so that, if measures need to be taken to correct the situation they can be
genuinely effective; and (2) if the judicial authority considers that the dismissals were
carried out for anti-union motives — specifically for participation in an eight-hour work
stoppage — take urgent measures to reingtate the 41 workers dismissed, with the payment
of salaries outstanding in cases where this has not already been done; or if reinstatement
is not possible, adequate compensation should be guaranteed to those dismissed. The
Committee requests the Government to keep it informed of developments in the situation
with regard to both matters.

601. Regarding the allegations of the Ministry of Labour’s refusal to notify the company of the
strike agreement adopted by the union, arguing that the said strike had no legal basis, the
Committee takes note of the Government’ s statement that the collective labour agreement
drawn up between the union and the company entered into force on 19 June 2001 and will
expire on 18 June 2004 and that, bearing in mind the provisions of section 530 of the
Labour Code (a strike will not be recognized if its objective is the revision of an existing
collective agreement where the term of duration thereof has not yet expired), it was
resolved to declare the union's request groundless. In this respect, the Committee
considers that, if strikes are prohibited whilst a collective agreement is in force, this
restriction must be compensated for by the right to have recourse to impartial and rapid
mechanisms, within which individual or collective complaints about the interpretation or
application of collective agreements can be examined; this type of mechanism not only
allows the inevitable difficulties which may occur regarding the interpretation or
application of collective agreements to be resolved whilst the agreements are in force, but
also has the advantage of preparing the ground for future rounds of negotiations, given
that it allows problems which have arisen during the period of validity of the collective
agreement in question to be identified. The Committee requests the Government to indicate
whether such mechanisms exist in national legisation and to transmit a copy of the
collective agreement in force at the company Lido, SA.

602. With regard to the allegation that the company illegally withheld union dues, the
Committee observes that the Government reports that, during the conciliation hearing held
on 3 July 2002, the parties reached an agreement. The Committee requests the
Government to keep it informed about the fulfilment of the agreement in question.

603. With regard to the allegation that the company used coercion to pressure union members
into resigning from the union (according to the complainant, 25 workers have resigned in
this context), the Government reports that, during the conciliation hearing held on 3 July
2002, the company refuted the assertion and the union insisted that such measures had
taken place without describing what the measures were. In this respect, the Committee
regrets that the Government has not begun an investigation into the accusation made by
the union to the Ministry of Labour in June 2002. In this case, the Committee requests the
Government to undertake an investigation and, should the allegations be substantiated, to
take measures against those responsible for such actions so as to prevent them from
reoccurring in the future.

604. With regard to the alleged denial of access to the company’s premises of the union’s
executive board, the Committee regrets that the Government has not sent its observations
on the matter. In this respect, the Committee recalls that governments should guarantee
access of trade union representatives to workplaces, with due respect for the rights of
property and management [see Digest of decisions and principles of the Freedom of
Association Committee, 1996, 4th edition, para. 954]. In this regard, the Committee
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requests the Government to take the necessary measures to guarantee to the members of
the union’s executive board respect of this principle at Lido, SA.

605. The Committee requests the Government to ensure that the company Lido, SA., is
consulted through the national employers' organizationsin respect of the allegations made
in this case.

The Committee’s recommendations

606. In the light of its foregoing conclusions, the Committee invites the Governing
Body to approve the following recommendations:

(@ The Committee requests the Government to: (1) ask the judicial authority

to give a ruling promptly in respect of the dismissals of 11 union officers
and 30 union members at the company Lido, S.A., so that, if measures
need to be taken to correct the situation they can be genuinely effective;
and (2) if the judicial authority considers that the dismissals were carried
out for anti-union motives — specifically for participation in an eight-
hour work stoppage — take urgent measures to reinstate the 41 workers
dismissed, with the payment of outstanding salaries in cases where this
has not already been done; or if reinstatement is not possible to
guarantee adequate compensation is awarded to the dismissed workers.
The Committee requests the Government to keep it informed of
developmentsin the situation with regard to both matters.

(b) The Committee considers that, if strikes are prohibited whilst a collective

(©)

agreement is in force, this restriction must be compensated for by the right
to have recourse to impartial and rapid mechanisms, within which
individual or collective complaints about the interpretation or application of
collective agreements can be examined. The Committee requests the
Government to indicate whether such mechanisms exist in the national
legidlation and to transmit a copy of the collective agreement in force at the
company Lido, SA.

The Committee requests the Government to keep it informed about the
fulfilment of the agreement relating to returning the relevant union dues to
the Company Union of Lido, S.A.

(d) With regard to the allegation that Lido, S.A. used coercion to pressure union

(€)

members into resigning from the union (according to the complainant,
25 workers have resigned in this context), the Committee requests the
Government to undertake an investigation and, should the allegations be
substantiated, to take measures against those responsible for such actions so
asto prevent them from reoccurring in the future.

With regard to the alleged denial of access to the company’s premises of the
union’s executive board, the Committee recalls that governments should
guarantee access of trade union representatives to workplaces, with due
respect for the rights of property and management and requests the
Government to take the necessary measures to guarantee that this principle
is respected within the company in question.
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(f) The Committee requests the Government to ensure that the company Lido,
S.A,, is consulted through the national employers organizations in respect
of the allegations made in this case.

CAse No. 2210

DEFINITIVE REPORT

Complaint against the Gover nment of Spain
presented by
the General Union of Workers (UGT)

Allegations. The complainant organization
allegesthat legal and case law requirements
were not fulfilled by the redundancy procedure
established on economic grounds by the
enterprise Metall bérica S.A.; this procedure
involved the temporary suspension of

28 contracts of employment, which affected five
former trade union representatives, and led to a
new redundancy procedure initiated by the
enterprise on 12 July 2002 aimed at obtaining
new suspensions and affecting two of these five
former trade union representatives once again.

607. The complaint is set out in a communication from the General Union of Workers (UGT)

dated 6 July 2001. This organization sent additional information in the communication of
9 August 2002.

608. The Government sent its reply in the communication of 6 November 2002.

609.

Spain has ratified the Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87), and the Right to Organise and Collective Bargaining
Convention, 1949 (No. 98).

The complainant’s allegations

610. Inits communication of 6 June 2002, the General Union of Workers (UGT) alleges that the

611.

enterprise Metallbérica S.A., which has its headquarters in Burgos and is engaged in the
iron and steel industry, presented a redundancy procedure (reference No. 7/2002), in
accordance with national legidlation, to the competent labour authority, with the aim of
obtaining the temporary suspension of 28 contracts of employment for a period of
12 months on economic and production grounds.

The UGT adds that the works council produced a report opposing the request made by
Metallbérica S.A., which stated that the economic grounds referred to did not exist in the
dlightest and that the economic situation was not due to the workers' activities but had
been caused by the poor production management that had been maintained in previous
years. The legal definition of an “economic crisis’ has been specified on many occasions
in current laws, through case law and administrative resolutions which have specified four
requirements: it must be an objective, real, significant and current crisis. This implies that
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612.

613.

614.

615.

616.

617.

the action of the enterprise itself has not caused and provoked the crisis, which must be
“real” and “undoubtedly” proven and cannot be justified “ by the ssimple fact that a negative
result has occurred during a barely significant period” or by the existence of “a cyclical
drop in orders’. The crisis must be based on “verifiable events and not on the hypothesi s of
future events’ and “stock forecasts in themselves and considered on their own cannot
justify such measures’. On the basis of this, the works council concluded that “after having
assessed the redundancy procedure, we consider that it does not provide sufficient
economic and production grounds to justify its approval”.

The UGT adds that according to the works council, the criteria applied by the management
of the enterprise to designate the affected workers did not correspond to the situation given
that 99 per cent of the workers on the various production lines are versatile. Therefore, the
application of such criteria was discriminatory and would unfoundedly be of detriment to
only some of the workers. In view of the above, the works council decided, as stated in the
aforementioned document, that “the management of the enterprise transferred some
workers, who had been carrying out other duties on other production lines, to the
enamelling line; the fact that these workers belonged to the works council in other
legislatures shows that their designation also involved blatant anti-union discrimination”.

The UGT states that on 15 April 2002, the Head of the Territorial Labour Office of Burgos
issued a resolution authorizing Metallbérica S.A. to suspend the contracts of employment
of those workers specifically designated by the enterprise until 31 July 2002. In addition to
stating that these workers were legally unemployed, point 4 of this resolution decided that:
“Should the current economic situation continue once the holiday period has ended, the
enterprise will be able to establish a new procedure to suspend the contracts of workers not
affected by the present resolution.”

In the best case scenario, if the current circumstances were not to continue, only the
deliberately chosen workers would have been used by the enterprise to overcome
difficulties it had created itself. This would amount to a clear comparative injustice and
individual losses for which no form of compensation was envisaged. If the current
situation were to persist, which appears to be likely as regards the substance of thisissue, it
would be obvious that the criteria used were not only discriminatory but ineffective, that
other general and proportional measures should have been adopted throughout the
enterprise, and that the application of such a method, which was discriminatory right from
the start, would not eliminate the problems that the enterprise was trying to solve.

The UGT highlights the anti-union discrimination suffered by some of the employees,
particularly those who had previously been workers representatives. For this purpose,
some of them were transferred within the enterprise to different posts so that they could
thereby be included amongst those who had their contracts suspended. Thisis shown in the
report written by the Provincial Labour and Social Security Inspectorate of Burgos, as it
appearsin the resolution by the labour authority.

This report by the Inspectorate considered that, in principle, the establishment of a
redundancy procedure could be justified, but even if it were justified, the suspension of
28 operators for a period of 12 months would produce the opposite effect to that sought
after by the enterprise. Furthermore, according to the Labour Inspector, in view of the
existing workforce, it could not be considered fair that only some of the employees will
have to bear the entire weight of the redundancy procedure.

The annex of this frequently cited resolution by the Burgos labour authority clearly shows
trade union discrimination, given that the list of those affected by the procedure includes
the following UGT trade unionists: Jaime Camarero Martinez (trade union representative
for 16 years); Julidn Saldafia Pampliega (trade union representative also for 16 years);
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Nemesio Sierra Gutiérrez (trade union representative for 20 years); Tomés Temifio Alonso
(trade union representative for eight years); and José Luis Fernandez Arnéiz (trade union
representative for eight years) — namely the most senior trade unionists in the enterprise. It
does not go unnoticed that an enterprise with 111 workers and eight trade union
representatives included five former officials, who were the very structure of trade
unionism in the said enterprise, amongst those to have their contracts suspended.
Furthermore, in proportional terms, the suspended workers do not adequately or truly
reflect the organic and operational structure of the enterprise.

618. Initscommunication of 9 August 2002, the UGT states that on 25 April 2002 MetalIbérica
S.A. filed an appea against the resolution by the Head of the Territorial Labour Office of
16 April 2002, to which the present complaint refers. This resolution by the labour
authority was also the subject of an appea made by the works council which was based on
the following: (@) there had been no real reduction in sales; (b) stock had been accumulated
by the enterprise with the sole intention of presenting a redundancy procedure; and (c)
from October 2001 until March 2002, employees had worked in two shifts. In its apped,
the works council alleged and gave proof that 4,025 hours of overtime were worked in
2001, 1,326 of which were carried out in the final quarter of the year. Furthermore, there
were 849 hours of overtime in January and February 2002, and according to the
management, some of these hours were the result of an inexistent force majeure.

619. The UGT indicates that the Territorial Delegation of the Junta of Castillay Ledn in Burgos
resolved both appeals through the resolution of 3 July 2002, which rejected both appeals
and maintained the appealed resolution.

620. Furthermore, the UGT alleges that on 12 July 2002 Metallbérica S.A. initiated a new
redundancy procedure for the temporary suspension of the contracts of 27 of its workers.
Thiswas considered as a continuation of procedure No. 07/2002, which had been approved
by the Territorial Labour Office of Burgos on 16 April 2002, and was issued “owing to the
continuation of the grounds that led to the first procedure’. The enterprise requested the
temporary suspension of 27 contracts of employment for a period of seven months. This
was a continuation of the anti-union discrimination already described in the complaint
given that those affected included Mr. Jaime Camarero Martinez, a UGT member and
formerly atrade union officia for 16 years, and Mr. Nemesio Sierra Gutiérrez, also aUGT
member and a trade union official for 20 years; they had both been involved in the same
trade union organization. When looking at the list of those affected by either procedure, it
is clear that a certain number of people whose contracts were suspended by the first
procedure would still be suspended by the second (11 in total). It is equally noticeable that
the trade unionists and former trade union officials with the greatest seniority still have
their contracts suspended, and will probably be included in subsequent redundancy
procedures if the same criteria are applied, and even more so if the enterprise were to try to
introduce another procedure aimed at terminating instead of suspending their contracts of
employment. Although predictions relating to future action taken by the enterprise cannot
be considered as current events, the mentioned circumstances clearly highlight the wilful
intention of the enterprise to take action against UGT trade union officials now and, in this
case, in the future.

621. As regards the concurrence of the economic and production grounds that led to the
redundancy procedure initiated by Metalbérica S.A., it is blatantly clear that the
arguments referring to an economic slowdown and market contraction completely
contradict the forecasts of the economic indicators produced by the Government itself and
the issuing bank.

622. The UGT concludes that Conventions Nos. 87 and 98 have been violated.
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B.

The Government’s reply

623.

624.

625.

626.

In its communication of 6 November 2002, the Government states that the redundancy
procedure (employment adjustment plan No. 7/2002 of Metalbérica S.A., with its
headquarters in Burgos) was substantiated in accordance with current standards. The
labour authority authorized, through the resolution issued on 16 April 2002, the temporary
suspension of 28 contracts of employment until 31 July 2002; in view of the documents
contained in the procedure, it was considered that such a temporary measure was necessary
to overcome the current economic situation of the enterprise’ s activity.

The written complaint affirms that some employees were subjected to anti-union
discrimination, particularly those who had previously been workers' representatives, and
includes the following statement: “The fact that the list of workers affected by the
suspension of contracts includes five former officials who were the very structure of trade
unionism in the enterprise in question clearly shows anti-union discrimination.” This
allegation lacks foundation given that the procedure was substantiated in accordance with
current law. Also, the works council did not give an opinion in this respect (the five former
trade union officials were included when they were no longer fulfilling their roles as
workers' representatives in the enterprise) and only stated in the document presented on
10 April 2002 (in which it opposed the authorization to suspend the contracts) that it did
not agree with the criteria applied by the management of the enterprise when designating
the workers affected by the procedure, given that it would be discriminatory and would
clearly be of detriment to only some workers — inasmuch as 99 per cent of the workers are
versatile — and suggests the possibility of aternating the procedure between the workers.
Therefore, before the resolution was issued by the labour authority, no reference was made
to anti-union discrimination; neither was this mentioned during the appeal. The connection
between the affected workers, including former trade union officias, does not amount to
conduct which violates the right to trade union membership but to the production needs of
the enterprise owing to its activity.

The Government adds that the critical allegations made against the redundancy procedure,
on the basis of the inexistence of economic, technical, organizational or production
grounds, although completely irrelevant when assessing the alleged violation of freedom of
association, do not appear to be in line with the criterion sustained by the Labour
Inspectorate. In view of al the theories put forward by the trade union federation
concerning the grounds that must concur to authorize a redundancy procedure, given that
the criterion of the Spanish judicial bodiesis considered to be correct, the following should
be pointed out regarding a sentence handed down by the Chamber for Social and Labour
Matters of the Supreme Court. Its sentence of 24 April 1996, which was handed out in
Cassation No. 3543/95, and related to the objective dismissal (which is the case here,
although with regard to suspension, not dismissal) of a single worker from an enterprise
with alarge number of employees, indicates that the grounds concur when “the adoption of
the proposed measures [...] helps to overcome the crisis situation, [...] therefore, with this
aim, it is a sufficient explanation that the termination of this contract (contributes) to the
improvement of the enterprise, namely that it helps or favours the attainment of this
improvement”.

It is clear that stock accumulation causes economic losses and that the suspension of
contracts through a redundancy procedure obvioudly helps to improve the situation, given
that it helps to reduce stock, as observed by an independent body, namely the Labour
Inspectorate. Therefore, the resolution which opposed the enterprise’'s proposal, in
accordance with one of the solutions put forward by the works council, and in agreement
with the opinion of the Provincial Labour and Socia Security Inspectorate, agrees that the
suspension, which affected 28 workers, be alternate.
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627. Thismeansthat, in view of the situation, the labour authority adopted the solution that was
most favourable to all of the workers and took into account the fact that the workers
included in the procedure, according to the stipulations of section 51, point 7, of the
Workers Statute, are not legal representatives of the workers; nor does the procedure
affect them during the guaranteed one-year period following the end of their mandate, as
specified in paragraph (c), section 68, of the aforementioned Workers' Statute.

628. The conclusion that some members of a trade union federation have had their right to join
a trade union violated, smply because they are included in a procedure to suspend
contracts, would be absurd. No legislation states that simply being a trade union member
brings with it certain rights that enhance the status of members within the enterprise
compared to the other workers; this certainly does not relate to the right to organize, which
was never obstructed by the enterprise.

629. The main premise affecting the case is the fact that the complainant federation is obviously
confusing the aforementioned five workers former, and therefore inexistent, status as
workers' representatives with their actual position as workers affiliated to a federation.
Since it is clear that the affected workers have aready ceased being workers
representatives (four of whom in 1998 and Mr. José Luis Ferndndez Arndiz in 1994),
claiming that they are entitled to representatives’ rights, implies to an even lesser extent
that these rights have been infringed, since as guarantees stipulated in section 68 of the
Workers Statute, they are granted to those who represent the workers within the
enterprise, asaresult of trade union elections.

630. The simple fact that these workers had been representatives, and the unverifiable claim that
“they were the very structure of trade unionism within the enterprise”, does not grant them
rights which obviousy go hand in hand with legal representation, given that the
aforementioned five workers are currently workers just like any others, with the only
difference being that they, like many others, are members of a trade union. The statement
that, in view of their former trade union representative status (one of them stopped being a
trade union representative eight years ago and the others nearly four years ago), smply
being included in a redundancy procedure to suspend contracts implies anti-union
discrimination, which is based on the fact that they were transferred to make their inclusion
possible — which is only true for some of the affected workers — can by no means be
accepted as a valid statement; the procedure clearly shows that this was exclusively down
to the organizational needs of the enterprise.

631. Furthermore, as regards the transfers, which were promoted by both the enterprise and the
workers, it should be taken into account that the workers' versatility was acknowledged,
and that when the transfers were conducted in 2001, they did not provoke any reaction by
those affected or the complainant trade union. The fact that the resolution reduced the
requested one-year suspension to the period from 16 April 2002 (the date of the resolution)
until 31 July 2002 and made the procedure aternate between workers confirms, contrary to
what is stated by the trade union federation, that the af orementioned workers (who are not
trade union representatives) were treated like the rest of the workers, above all, when
considering the agreement that the same workers could not be included if a new procedure
was presented at the end of staff holidays. This reaffirms, contrary to the accusation —
which has never been proven — made by the trade union confederation that the enterprise
tried to persecute five UGT members, that the resolution put an end to this hypothesis of
persecution by making the procedure alternate between workers.

632. The communication from the UGT of 9 August 2002 emphasizes and confirms the
complaint fundamentally on the basis of the fact that on 12 July 2002 the enterprise
established a new redundancy procedure which was based on the information given for the
previous procedure and requested the suspension of the contracts of employment of 27

GB286-11(Part I1)-2003-03-0226-1-EN.Doc 199



GB.286/11(Part 1)

C.

633.

634.

635.

636.

workers for a period of seven months. This new procedure included 11 workers who had
been affected by the previous procedure, including the two former trade union
representatives, Mr. Jaime Camarero Martinez and Mr. Nemesio Sierra Gutiérrez. The
Government highlights, however, that this redundancy procedure was not permitted by the
Junta of Castillay Léon, owing to the principle of aternating the previous procedure.

Lastly, on 20 September 2002, a new redundancy procedure was presented by the
enterprise based on the resolution of 16 April 2002, which was issued by the Territorial
Labour Office of the Junta of Castillay Léon. It was the intervention of this office that
brought the parties to an agreement when determining the redundancy procedure. It should
be noted that the official document signed by the trade unions and the enterprise agreed
that members of the current works council, upon their request, be included in the list of
affected workers. The fact that the UGT signed this agreement would imply that this
branch of the trade union federation in Burgos is not in agreement with the complaint filed.

Also, it should be noted that during the processing of the redundancy procedure, at no time
did a hypothetical infringement of freedom of association occur. This is corroborated by
the relevant report written by the responsible Labour Inspector, who affirmed that he did
not detect even the dlightest occurrence of this alleged violation of freedom of association
when processing the indicated procedures (the Government sent this report).

It is incomprehensible that questions are being raised about anti-unionism and
discrimination with reference to procedures of an economic nature within an enterprise;
procedures that had not led to any such alegations or any appea in the form of
corresponding judicia proceedings concerning this aleged infringement of trade union
rights prior to this complaint.

The Labour and Social Security Inspectorate, which is the main body responsible for
monitoring the legality of procedures and the only one to have intervened in this regard,
stated in its report of 24 September 2002 that “... on the basis of al the evidence, the
undersigned Inspector believes that the aforementioned redundancy procedures do not
involve discrimination or infringe the freedom of association of UGT members working at
Metallbérica S.A., given that on no occasion did those alegedly affected, or their
representatives, give any indication or statement to reiterate the occurrence of anti-union
discrimination”. The Government highlights that this report has not been distorted or
contested.

The Committee’s conclusions

637.

638.

The Committee observes that in this case the complainant organization alleges that legal
and case law requirements were not fulfilled by redundancy procedure established on
economic grounds by the enterprise Metallbérica SA.; this procedure involved the
temporary suspension of 28 contracts of employment, which affected five former trade
union representatives, and led to a new procedure initiated by the enterprise on 12 July
2002 aimed at obtaining new suspensions and affecting two of these former trade union
representatives once again.

The Committee notes that the allegations and the Government’ s reply differ as regards the
fulfilment of legal and case law regquirements relating to adjustment of employment
procedures. In this regard, the Committee would like to highlight that it is not responsible
for assessing whether or not the economic reasons referred to by the enterprise existed, or
whether the procedure fulfilled legal requirementsin Spain; nor isit in a position to do so.
Therefore, the Committee will limit itself to assessing whether the temporary suspension of
the contracts of employment of the former trade union representatives affected by the
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redundancy amounts to anti-union discrimination, or not. The complainant organization
and the Government also disagree about this point.

639. In this regard, the Committee notes that the complainant organization highlights that:
(1) 99 per cent of the workers were versatile and the first redundancy procedure was
discriminatory and was unfoundedly of detriment to only some of the workers; (2) the
enterprise transferred some former trade union representatives who had previousy
belonged to the works council to the enamelling line (they had been carrying out other
duties); this transfer was conducted so that they would be included in the 28 workers
whose contracts were going to be suspended as part of a redundancy procedure for a
period that the enterprise claimed to limit to 12 months; (3) the redundancy procedure
initially suspended the contracts of employment of five former trade union representatives
for three-and-a-half months; these workers had been representatives for between eight and
20 years, and were therefore the most senior trade unionists within the enterprise; (4) the
enterprise has 111 workers and currently has eight trade union representatives; (5) on
12 July 2002, the enterprise initiated a new redundancy procedure to temporarily suspend
27 workers for six months; these workers included two former trade union officials who
had been trade union representatives for between 16 and 20 years, and who had also been
included in the first redundancy procedure; of these 27 workers, 11 had already been
included in the first redundancy procedure; and (6) the enterprise wilfully intends to take
action againgt the aforementioned former trade union officials.

640. The Committee observes that the Government highlights that: (1) the five former trade
union representatives referred to by the complainant organization had ceased to be
workers' representatives (four in 1998 and the fifth in 1994) and, therefore, did not enjoy
the one-year period of protection granted by law to workers' representatives; (2) the status
of former trade union representatives is the same as that of an ordinary trade union
member and does not, therefore, involve rights that enhance their position in the enterprise
compared to the rest of the workers; (3) the administrative resolution relating to the first
redundancy procedure incor porated the criterion of the works council and agreed that the
suspension which affected 28 workers alternate between workers, and also limited the
period of suspension requested by the enterprise from 12 to three-and-a-half months
(16 April 2002 to 31 July 2002) so that these former representatives cannot be included in
any subsequent procedures; (4) prior to the redundancy procedure, only some former
representatives were transferred and this, contrary to the statement by the complainant
organization, was exclusively for organizational reasons within the enterprise, as shown in
the procedure; (5) the administrative authority did not permit the second redundancy
procedure requested by the enterprise on 12 July 2002, and referred to by the complainant
organization in its second communication, precisely on the basis of alternating the
previous redundancy procedure; (6) on 20 September 2002, the enterprise established a
new redundancy procedure and the Labour Office of the Junta of Castilla y Léon, on the
basis of the previous resolution by the administrative authority, established an agreement
between trade unions and the enterprise that members of the current works council, upon
their request, be included in the list of affected workers; and (7) the Labour Inspector, in
his report of 24 September 2002, noted that he had not observed anti-union discrimination.
The Government highlights that although the allegation of an attempt to persecute the five
former representatives is yet to be proven, the administrative resolution put an end to this
hypothesis of anti-union discrimination by making the redundancy procedure alternate
between all workersin any subsequent plans to suspend contracts of employment.

641. Taking all of the above into account, particularly the total number of workers in the
enterprise and the fact that the resolution by the administrative authority included the
criterion that all workers be included alternately in any subsequent suspensions of
contracts of employment occurring as a result of an administrative decision during an
economic crisis, the Committee believes that there is insufficient proof to state that the
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suspension of the contracts of employment of five former members of the works council
(along with 23 other workers) for three-and-a-half months as part of a redundancy
procedure on economic grounds at the enterprise Metallbérica SA. was a reprisal in
discrimination for anti-union reasons.

The Committee’s recommendation

642. In the light of its foregoing conclusions, the Committee invites the Governing
Body to decide that this case does not call for further examination.

CASE No. 1888

REPORT IN WHICH THE COMMITTEE REQUESTS
TO BE KEPT INFORMED OF DEVELOPMENTS

Complaint against the Government of Ethiopia
presented by

— Education International (El) and

— the Ethiopian Teachers' Association (ETA)

Allegations. Death, detention and
discrimination of trade unionists, interferencein
theinternal administration of a trade union.

643. The Committee previously examined the substance of this case at its November 1997, June
1998, June 1999, May-June 2000, November 2000, June 2001 and March 2002 meetings,
presenting an interim report to the Governing Body in all these instances [see 308th
Report, paras. 327-347; 310th Report, paras. 368-392; 316th Report, paras. 465-504; 321t
Report, paras. 220-236; 323rd Report, paras. 176-200; 325th Report, paras. 368-401; and
327th Report, paras. 563-588].

644. The Government provided further information in communications dated 29 May and
3 October 2002. Education International provided additional information in a
communication dated 22 October 2002.

645. Ethiopia has ratified both the Freedom of Association and Protection of the Right to
Organise Convention, 1948 (No. 87), and the Right to Organise and Collective Bargaining
Convention, 1949 (No. 98).

A. Previous examination of the case

646. This case, which dates back to June 1996, concerns very serious allegations of violations
of freedom of association: the Government’s interference in the functioning and
administration of the Ethiopian Teachers Association (ETA), its refusal to continue to
recognize it, the freezing of its assets and the killing (including that of Mr. Assefa M