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INTRODUCTION

This law and practice report has been prepared by the Office, following the deci-
sion by the Governing Body at its 283rd Session® (March 2002) to place on the agenda
of the 92nd (June 2004) Session of the International Labour Conference an item con-
cerning a comprehensive standard (a Convention supplemented by a Recommenda-
tion) on work in the fishing sector.

The report examines existing legislation and practice concerning labour condi-
tionsin the fishing sector in ILO member States. The term “legidation” is used in the
broad sense and includes statutes, regulations, codes of practice and other similar in-
struments of a legislative character. An attempt is made to analyse the application of
legidation wherever possible, based on available information. The content of the
report is based on information provided by member States through a survey, informa-
tion available in reports made by member States on measures taken to give effect to
existing relevant ILO Conventions (e.g. the Medical Examination (Fishermen) Con-
vention, 1959 (No. 113), the Fishermen's Articles of Agreement Convention, 1959
(No. 114), the Accommodation of Crews (Fishermen) Convention, 1966 (No. 126)),
the ILO’s legidlative databases, recently completed studies on fishermen’s conditions
of work in certain countries, and other sources of information available at the Interna-
tional Labour Office in Geneva.

In view of the limited time frame for the preparation of the report and the fact that
a number of the replies to the survey from member States were late, the report was
completed before some replies had been received. The report does not set out to re-
view the relevant legidation in each member State of the ILO but rather to provide
examples of national laws worldwide, in order to give the reader a representative sam-
ple of the pertinent issues in current law and practice concerning labour standards in
the fishing sector.

This report is divided into eight chapters.

Chapter | provides a genera overview of the world's fishing sector, with an em-
phasis on issues particularly relevant to labour conditions.

Chapter Il concerns, generaly, the reasons for consideration of a new, compre-
hensive standard for the fishing sector. Thiswork is placed in the context of the ILO’s
Decent Work Agenda and the work of the Working Party on Policy regarding the
Revision of Standards under the Committee on Legal Issues and International Labour
Standards established by the Governing Body to examine the need for revision of al
Conventions and Recommendations adopted before 1985 with a view to updating and
strengthening the standards-setting system. Other relevant ILO work concerning the
fishing sector is also described.

Chapter |11 providesinformation on laws and regulations related to what might be
considered prerequisites for working in the fishing sector. This includes such issues
as. minimum age (the issue of protection of young persons is aso included in this
section); medical examination; competency certificates; vocational training; recruit-

1 Document GB.283/2/1, para 21 (b).
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ment and placement (in particular as concerns work on foreign-registered vessels);
and identity documents.

Chapter 1V provides information on laws and regul ations concerning employment
on board fishing vessels. This includes such issues as articles of agreement and em-
ployment contracts (including share arrangements), minimum wages, personal injury,
sickness and death insurance; hours of work; annual leave; and repatriation (including
the issue of abandonment).

Chapter V provides information on occupational safety and health; provision of
food and water; and accommodation and medical care on board vessels.

Chapter VI provides information on socia security for fishermen and their fami-
lies; shipowners' liability for sick and injured fishermen; and retraining of fishermen
for other work.

Chapter VII provides information on administration and enforcement; coordina-
tion between relevant agencies; and consultations with social partners.

Chapter V11 contains a summary based on the information provided in the report,
relevant to the preparation of a comprehensive new fishing standard.

A questionnaire based on the abovementioned assessment is enclosed with the
report. The purpose isto request member States to provide the Office with their views
concerning the scope and content of the proposed instrument, after consultation with
the most representative organizations of employers and workers.

Due to the broad scope of the fishing sector, it would be advisable to consult with
other relevant ministries and institutions dealing with fisheries — such as ministries of
fisheries, agriculture (in some countries), health, environment and maritime safety —
for the preparation of the replies.



CHAPTER |
GENERAL OVERVIEW

THE FISHERIES SECTOR

The marine fisheries sector employs a considerable workforce worldwide. Living
aguatic resources, however, are not equally distributed. While some species are seden-
tary, such as oysters and clams, others are migratory and are found both within and
outside the 200 exclusive economic zones (EEZs) set out in the United Nations Con-
vention on the Law of the Sea (UNCLOS). As figure 1.1 indicates, the majority
(roughly 83 per cent) are in Asia. Africafollows — with just over 9 per cent — and the
remaining (less than 10 per cent) are in other regions. Marine fisheries do, however,
have something in common; some 93 per cent of the world’ s marine catch comes from
within, or adjacent to, the EEZs.

WORLD FISHERMEN AND FISHING FLEET?

In 1998, an estimated 36 million people were engaged in capture fishing and
aquaculture production worldwide, comprising 15 million full-time, 13 million part-
time and 8 million occasional 2 workers. In 2000, an estimated 27 million personswere
working solely in capture fishing worldwide (including full-time, part-time and occa-
sional fishers®).4

1 The ILO has, in its standards, used such terms as “fishermen” and “sea fishermen”, the Food and
Agriculture Organization (FAQO) has used “fisher”, and the International Maritime Organization (IMO)
uses “fishing vessel personnel”. All these terms are used in this report. However, in developing anew ILO
standard(s), consideration should be given to using gender-neutral terminology.

2 FAO: The state of the world fisheries and aquaculture (Rome, 2000), p. 3.

3 Those engaged in fishing from which they gain less than one-third of their income or spend lessthan
one-third of their work time.

4 The ILO has made this estimate using FAO data. The ILO publishes a number of relevant series on
workersin its Yearbook of Labour Satistics. These relate to total employment (paid employment plus self-
employment) and persons in paid employment. All these series are classified according to economic
activity, using either the International Standard Industrial Classification of al Economic Activities (1SIC)
Revision 2 or ISIC Revision 3. Where ISIC Rev.3 is used, separate data may be available for fishing;
otherwise, fishing is incorporated in Mgjor Division 1 of ISIC Rev.2 aong with agriculture, hunting and
forestry. The data on total employment are also classified by occupation, according to the International
Standard Classification of Occupations (1SCO) — either the 1968 revision (ISCO-68) or the 1988 revision
(ISCO-88), at the major group level. Consequently, fishermen are not identified separately.
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Figure 1.1. Distribution of fishermen in 2000
(as a percentage of world total)

Africa 9.28%

Former USSR 1.3%
North America 2.05%

Europe 1.59%

South America 2.75%
Oceania 0.33% \

Asia 82.7%

Source: FAO

At present roughly 45 per cent of the total catch istaken by the small-scale fisher-
ies sector and the remainder, 55 per cent, is taken by industria fisheries. As much as
90 per cent of the small-scalefisheries catch is used for human consumption; however,
in the industrial fisheries sector, as much as 30 million tonnes may be converted into
fishmeal and fish oil.

Labour productivity from capture fisheries varies considerably according to the
type of fishing methods used. Table 1.1 gives a clear indication of this.

Although certain types of fishing are carried out manually close to shore in rela-
tively shallow water, the bulk of the catches taken in capture fisheries are landed from
vessels. However, an accurate assessment of the size and capacity of theworld' sfleets
remains almost impossible partly due to doubtful reporting and partly due to the way
in which statistical data are recorded nationaly. In the case of statistical data collec-
tion, many countries maintain records by gross tonnage, but not all use the same
methods of calculation. Furthermore, since the relationship between length and gross
tonnage can vary greatly, the International Maritime Organization (IMO) has opted for
alength measurement for the Torremolinos International Convention for the Safety of
Fishing Vessels. The Food and Agriculture Organization (FAO) has a so adopted the
length measurement, as defined in the Torremolinos Convention, for its Compliance
Agreement (see below).

In 1998 the FAO estimated that the global fishing fleet consisted of about
1.3 million decked vessels and 2.8 million undecked vessels. Of the latter, 65 per cent
were not fitted with mechanical propulsion systems. Asia was credited at that time
with 84.6 per cent of al decked vessels, 51 per cent of the undecked but motorized
vessels and 83 per cent of the undecked vessels without engines. Out of the remaining
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Table 1.1. Labour productivity using various fishing methods*

Fishing activity/gear types Catch in tonnes
per fisher per year

Traps, hooked lines and nets from craft without motors 1

Inshore longlines, entangling nets and trawls from small vessels 10

Net and line fishing from medium-sized vessels 24

Trawls from large vessels 100

Purse seines (super seiners) 200

* Recently modified from atable given in a paper to Pacem in Maribus, XVI, Halifax, 22-26 Aug. 1988. J. Fitzpatrick:
“Fishing technology”, in Ocean Yearbook 8 (Chicago, University of Chicago Press, 1989).

15.4 per cent of the decked vessels, Europe accounted for 8.9 per cent, countries in
North and Central America 4.5 per cent, Africa 1 per cent, South America 0.6 per cent
and Oceania 0.2 per cent. Of the undecked vessels with engines, North and Central
America accounted for 21 per cent, Africa 16 per cent, South America 6 per cent and
Oceania 3 per cent; less detailed information was available for the non-motorized ves-
sels. The fleet structure, as shown in table 1.2, reflects the best estimates from all
sources for 1998. There were also more than 120,000 vessels associated with fishing
operations but not registered as a fishing vessdl.®

Asthetableindicates, of the 16.6 million fishermen regularly employed on fishing
vessels, 15.2 (92.5 per cent) are working on the 4 million vessels under 100 grt. In
other words, roughly 90 per cent of the fishermen work on vessels less than 24 metres
in length.® Of these, the mgjority are in “small-scale” or “artisanal” fisheries.” Con-
versely, the fleet over 100 grt is comprised of approximately 45,600 vessels and
146,000 fishermen.

5 This table contains estimates concerning those fishermen regularly working on fishing vessels.
Those working from beaches using nets, traps, lines, etc., aswell as occasional fishermen, are not included.

5 FAO: “Number of fishers doubled since 1970”, at www.fao.org/fi/highligh/fisher/c929.asp (visited
in October 2002).

" There are no universally accepted definitions of “small-scale” or “artisanal” fisheries. However, in
the report Risks and dangers in small-scale fisheries. An overview, prepared as a Sectoral Activities Pro-
gramme Working Paper for the ILO by M. Ben-Yami and published in 2000, the term “small-scale
fisheries’ was defined in two ways: (1) by socio-economic criteria, and (2) by technical ones. According to
socio-economic criteria, small-scale fishermen are people of both sexes who usually operate their own
fishing craft and equipment, go to sea either alone or accompanied by a few crew members who are
preferably their own friends or relatives. Technical criteria used in this report define small-scale fisheries
as a sector in which fishermen fish and collect aguatic organisms from beaches and from under ice, either
by swimming, diving or wading, or using small-scale fishing craft. Small-scale fishing craft are defined,
for industrial countries, as boats of less than 10-12 metres in length overal, and less than 12-15 metric
tonnes displacement, powered by engines not exceeding 200-300 hp (150-225 kW). For developed
countries, this definition also covers canoes, pirogues and open-deck dhows up to 16 metres in length
overall, powered by engines not exceeding 200 hp (150 kW).



6 Work in the fishing sector

Table1.2.  Fishing fleets of theworld?, 1998

Vessel tonnage Number of Estimated number Remarks
(grt) vessels of persons
>1 000 2 500 150 000 Crews generally recruited at daily

or monthly rates of pay although
bonuses may be included.
500-999.9 2800 112 000 As above.
100-499.9 40 300 1200 000 Employment conditions vary but
many are paid hands (with no
bonus) while others may have a
guaranteed minimum wage plus
catch bonus. Time spent at sea can
be from two or three days per trip
up to months including trans-
shipment and provisioning at sea.
<100 decked 1212 600 5500 000 Employment conditions include
share fishermen, paid hands.
Casual labour quite common.
Undecked (mechanically 1000 000 4 400 000 Mostly engaged on share of catch
powered) basis (less vessel expenses).
Mostly community based and
range from primitive build to

highly powered fast craft.

Conditions aboard, basic.
Undecked (not mechanically 1 800 000 5300 000 Craft vary from the catamaran of
powered) East India to the large Ghana

canoe. Sail power is used but
mostly where there has been a
long tradition of sailing. A large
proportion would be subsistence
fishermen. Conditions aboard,
often primitive.

Totals 4058 200 16 662 000

1 Adapted and updated by J. Fitzpatrick on the basis of FAO: Marine fisheries and law of the sea: A decade of change,
Fisheries Circular No. 853 (Rome, 1993).

WORLD’ S PRODUCTION OF FISH

As a consequence of the increasing numbers of fishermen, fishing vessels, the
amount of fishing gear in use and improvements in technology, the output from cap-
ture fisheries rose steadily from 1950 to 1999, asillustrated in figure 1.2. Except in a
few localized instances, capture fisheries would appear to have peaked with little op-
portunity for expansion or the development of new fisheries.®

The 12 top producing countries from marine and inland capture fisheries arelisted
in figure 1.3, of which seven of the countries listed are Asian. China was top in 1998
with 17.2 million tonnes (and was still top producer in 2001). Peru, with 4.3 million
tonnes in 1998, relied heavily on small pelagic species and since these are subject to
biomass fluctuation, the anchoveta fleet is not aways fully or even regularly em-

8 Certain mesopelagic species currently remain underutilized.
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Figure 1.2. World fish production (in millions of tonnes)
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Source: Based on FAO: The state of the world fisheries and aquaculture 2000 (SOFIA), part I (Rome, 2000)

ployed. In the Philippines, at the opposite end of the scale from China, the inshore
fisheries suffered in isolated areas from coral reef degradation.

CONTRIBUTION OF FISHING INDUSTRIES TO THE WORLD ECONOMY

In 1992, FAO estimated that the gross revenue of the world's fleets amounted to
US$70 hillion. Since then, the fleets have expanded in size, landings have increased
and fish have become more expensive. In fact the global value of aguaculture produc-
tion alonein 1999 was in the order of US$56 hillion per annum. Although lower than
in 1996 and 1997, marine capture fisheries had an estimated first sale value of US$76
billion by 1999. The value of inland water fisheries should be added to these amounts;
however, this was difficult to estimate in view of the nature of these fisheries and
given that landings were only accurately recorded in specific aress.

The volume of the international fish trade has also grown substantially over the
last two decades reaching a peak in 1997 of US$53.5 hillion; it declined slightly in the
following year to US$53 hillion. The share of this trade by developing countries also
rose, accounting for 50 per cent of the total value.

The most recent data published by FAO for the year 2000 shows that the value of
international trade in fish and fish products again increased that year as may be seen
from a summary given in table 1.3.

Globalization and the interests of transnational corporations have greatly influ-
enced international trade in products from capture fisheries as well as fish farming,
including the promation of “eco-labelling” fisheries products. Although there is gen-
eral acceptance of product labelling, the matter has caused controversy in severa in-
ternational forums. General concerns about eco-labelling fishery products include its
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Figure 1.3. Marine and inland capture fisheries production -
top 12 producer countries in 1998
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Source: Based on FAO: The state of the world fisheries and aquaculture 2000 (op. cit.).

potential to act as a barrier to trade and its compliance — or lack of it — with rules of
international trade. Other more specific concerns arise from the application of eco-
labelling to products from marine capture fisheries since these have special character-
istics. In particular, small-scale fisheries in developing countries also expressed
concern that future employment might well be affected since there could be prohibi-
tive costs in a qualifying process.

FISHERIES MANAGEMENT ISSUES

In the 1980s, there was a period of adjustment following the adoption, in 1982, of
the United Nations Convention on the Law of the Sea (UNCLOS). Fishing capacity
continued to increase and environmental issues gained prominence. This posed diffi-
cult challenges, particularly for small-scale fishing communities in the coastal zones.
These issues were stressed at the FAO World Conference on Fisheries Management
and Development in 1984, where the need to control high-seas fishing was also high-
lighted.

In the 1990s, coastal States with resources of interest to foreign countries gener-
ally made considerable gains in managing their resources and extracting benefits from
foreign users.® They also succeeded in promoting the training of their own nationals
by insisting on their participation in fishing operations aboard foreign vessels. There

9 This has included increased use of fisheries observers, a growing new category of workers in the
fishing sector. The conditions of work of such observers are often set out in the fisheries agreement.
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Table1.3.  Topl2importersand top 12 exportersfor the year 2000

Importing country Value Exporting country Value
(US$1 000) (US$1 000)

Japan 15513 059 Thailand 4367 332
United States 10453 251 China 3605 838
Spain 3351670 Norway 3532841
France 2983618 United States 3044 261
Italy 2535 269 Canada 2818433
Germany 2262018 Denmark 2755676
United Kingdom 2183811 Chile 1784 560
Hong Kong, China 2048 824 Tawan, China 1756 133
Denmark 1806 365 Spain 1599 631
China 1795 953 Indonesia 1584 454
Canada 1388 621 Viet Nam 1480110
Republic of Korea 1371830 India 1405 196
World total 60 008 337 World total 55 197 323
Source: FAO

were significant changes in the form of access agreements ensuring that the coastal
State could obtain, for example, an acceptable proportion of the catch and, in some
cases, compensation packages for affected artisanal and/or small-scale fishermen.

In general, the developments since UNCL OS and the FAO World Conference on
Fisheries began to have an impact internationally in the early 1990s; pressure was
building up with further reports of overexploitation and there were few opportunities
left to expand the marine capture fisheries. In addition, some fisheries experienced
serious collapses that led to job losses, and the very existence of whole fishing com-
munities was threatened. The first reaction was to seek ways and means to manage
fisheries and fishing activities in a more responsible manner and in 1992 the Govern-
ment of Mexico hosted the International Conference on Responsible Fishing in
Cancun. The Conference discussed, inter alia, action to deter reflagging vessels as a
means of avoiding compliance with internationally agreed conservation and manage-
ment rules for fishing activities on the high sess.

The main issues discussed in Cancln were again addressed at the United Nations
Conference on Environment and Development held in Rio de Janeiro (often referred to
as the Rio Summit) in the same year. Chapter 17 of Agenda 21 set out a programme
of action that included the need for the United Nations to address the issues of strad-
dling fish stocks and highly migratory fish stocks. It further stressed the need to im-
prove and strengthen fisheries management and protection; however, it recognized
that workers in the fishing industry should be protected. Chapter 17 also targeted
human resource development at the national level concerning both the development
and management of high-seas fishing techniques. States were called upon to provide
support to local communities, in particular, those relying on fishing for subsistence,
indigenous people and women. The support was to include, as appropriate, the techni-

10 Agenda 21: Programme of action for sustainable development, adopted by the United Nations
Conference on Environment and Development, Rio de Janeiro, June 1992.
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cal and financial assistance to organize, maintain, exchange and improve traditiona
knowledge of marine living resources and fishing techniques and upgrade knowledge
of marine ecosystems.

As a consequence of these deliberations, three major initiatives were taken:

e FAO embarked on the development of an instrument to deter reflagging;

e the United Nations set in place a conference to tackle the issues related to strad-
dling fish stocks and highly migratory fish stocks; and

e FAO set out to develop a code of conduct for responsible fisheries.

In November 1993 the FAO Conference approved the Agreement to Promote
Compliance with International Conservation and Management Measures by Fishing
Vessels on the High Seas. The Agreement, commonly referred to as the * Compliance
Agreement”, will enter into force when the 26th ratification is received by the Direc-
tor-General of FAO.

The United Nations Agreement for the Implementation of the Provisions of the
United Nations Convention on the Law of the Sea of 10 December 1982 relating to the
Conservation and Management of Straddling Fish Stocks and Highly Migratory Fish
Stocks, commonly known as the “Fish Stocks Agreement” was adopted on 4 August
1995.%2 This was followed by the adoption of the Code of Conduct for Responsible
Fisheries by the FAO Conference in November of the same year.

Unlike the United Nations Fish Stocks Agreement, which isalegal binding instru-
ment, the Code of Conduct is voluntary. However, certain parts of it are based on
relevant rules of international law, including those reflected in the UNCLOS. The
Code contains provisions that may be or have already been given binding effect by
means of other binding instruments amongst the parties, such as the Compliance
Agreement which, according to FAO Conference resolution 15/93, paragraph 3, forms
an integral part of the Code.

Many countries have been quick to implement, wholly or in part, the principles of
the Code and are making use of a series of technical guidelines prepared by FAO for
each of the thematic chapters. Countries report on progress being made to FAO's
Committee on Fisheries (COFI) at its biennial sessions. This process facilitates con-
sultation and effective participation of industry, fishworkers, and environmenta and
other interested organizations in decision-making with respect to the development of
laws and policies related to fisheries management and development.

The Committee on Fisheries of the FAO has adopted a series of international plans
of action for: reducing the incidental catch of seabirdsin long-line fisheries; conserva-
tion and management of sharks; and management of fishing capacity. Furthermore, it
has developed a comprehensive plan of action to prevent, deter and eliminate illegal,
unreported and unregulated (IUU) fishing. Both the plan of action on capacity and the
plan of action on IUU fishing can be expected to have an impact on job opportunities
aboard fishing vessels as and when greater control is exercised by flag States, port
States and regional fisheries bodies.

1 Ratified by 23 countries as of August 2002.
2 Entered into force 11 December 2001.
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The World Summit on Sustainable Development (Johannesburg, 26 August-
4 September 2002) generally called, inter alia, for the implementation of these agree-
ments, codes and plans, and agreed to aim to restore fish stocks, on an urgent basis and
where possible, not later than 2015.

FACTORS AFFECTING LEVELS OF EMPLOYMENT OPPORTUNITIES

Since fish is a finite resource, every effort must be made by all stakeholders to
adopt a responsible approach to fisheries management and harvesting. Despite the
promotion of the Code of Conduct for Responsible Fisheries, illegal fishing continues
to be a serious problem affecting the health of inshore and offshore resources. For
example, under-reporting and so-called “black landings’ ©® frustrate scientific staff
with a duty to provide the best scientific advice to decision-makers.

Environmental factors, such as El Nifio, have often led to significant reductionsin
fishing effort and loss of work opportunities— or at best to part-time engagements until
stocks recover. Peru periodicaly suffers from the effects of El Nifio and efforts to
diversify the local fishing economy have only been partially effective.

The problems of employment are particularly acute in seasonal fisheries where
vesselsand gear haveto be set aside for part of the year; in some cases, the lay-up time
may be as much as six months. Fishermen in some countries have the protection of
strong social services that help to offset loss of earnings, but others do not have such
protection for themselves and their families

Following the Rio Summit, fisheries managers in genera reassessed their
approach to fisheries management and many of them now view the “open access’
phenomena in a new light. Moreover, more attention has been directed at capacity in
the capture sector and waysto align it with available living aquatic resources. Changes
in management strategies are already under way through the adoption of a precaution-
ary approach to fisheries management. These changes will have an effect on the
structure of the fish capture industry in years to come since objectives will also have
to be amended to include a change from maximum employment to sustainable
employment.

TECHNOLOGY

Technological developments have had a significant impact on catch rates as well
as revenues. With each new generation of fishing vessels, the fishing capacity tendsto
increase. Many crew members and processing workers are being displaced since the
new, more efficient vessels can be safely operated by less crew and/or areduced num-
ber of on-board processing workers. The effect of technological development iswide-
spread. Even very small fishing craft have benefited from the point of view of safety
and efficiency.

B Fish landing usually during darkness and when fisheries officers may be off duty, or at secluded
spots along the coast.
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FACTORS CONCERNING VESSEL CONSTRUCTION
WHICH INFLUENCE CONDITIONS OF WORK

Vessal construction has an important impact on the on-board living and working
conditions of fishermen. Many countries (see later in report) have legislation in place
regulating construction and accommodation, at least for larger vessels. However, it
would appear that poor conditions persist, at |east as concerns decked vessels; thismay
be partly attributed to ineffective flag state implementation of the provisions of pertin-
ent international — and even national — laws and regulations. In the case of the
2.8 million undecked vessels, it may be difficult to provide permanent sanitary facil-
ities or rest areas. Even small decked vessels have limitations in design which make it
difficult to improve accommodation. However, over time, particularly in developed
countries, efforts are being made to improve conditions on board even these small
craft.

VESSEL REGISTRATION AND OWNERSHIP

Although article 91 of Part VI, High Seas, of UNCLOS sets out a requirement in
relation to the nationality of ships, it also alows aflag State to exclude ships because
of their small size from the register of ships. Several ILO fishing standards provide,
inter alia, that they apply to vessels “registered in aterritory for which the Convention
isinforce’, or similar language. ** However, if vessels are not registered they may fall
outside the protection provided by the Conventions. In the case of small fishing ves-
sels, details of the vessel and its ownership may simply be entered in a record of
fishing vessels (although they are normally issued with a fishing licence which aso
contains details of the vessel and its ownership). In such cases, the authority for the
maintenance of the record and issuing the licence is delegated to a fisheries adminis-
tration in the flag State. Larger vessels, however, usualy fall under a section of the
national Merchant Shipping Act and they are required to be registered in accordance
with maritime practice and to carry a certificate of registry.

CONDITIONS OF EMPLOYMENT

The employment relationship®®

The employment relationship for most fishermen and fishing vessel owners dif-
fers from that of shoreside workers — and often from that of other maritime workers.

While there has been some success in shifting fishermen to stable and formal con-
tractual arrangements approaching those of workers ashore, many do not have this

14 The ILO Accommodation of Crews (Fishermen) Convention, 1966 (No. 126), provides, in Article
1, that it “applies to all sea-going mechanically propelled ships and boats, of any nature whatsoever,
whether publicly or privately owned, which are engaged in maritime fishing in sat waters and are
registered in aterritory for which this Convention isin force” [emphasis added]. In Article 5, it calls for
inspection of vessels, inter aia, “On every occasion when ... a vessel is registered or re-registered”
[emphasis added)].

15 Taken, with updates, from ILO: Safety and health in the fishing industry, Report for discussion at
the Tripartite Meeting on Safety and Hesalth in the Fishing Industry (Geneva, 1999).
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privilege. These include self-employed fishermen; the employees of very small fish-
ing enterprises employing one or two fishermen on either aregular or casua basis, and
fishermen who have no formal employment relationship® with their employer. Many
fishermen are engaged only partly in fishing and derive the rest of their income from
agricultural or other occupations.

Although there are substantia industrialized fishing activitiesin the coastal zones
of developing countries, most fishermen work in the artisanal small-scale sector. A
fisherman may be the owner of the vessel or a member of the same household as the
owner; may have some other long-term traditional arrangement with the owner; or
may be a casual labourer without any particularly strong links to the owner.

In developed countries, many fishermen are a so employed in the small-scale fish-
ing sector and may work under informal or casual employment arrangements. In coun-
tries where employer-worker relationships are normally recognized by legisation,
fishermen may be excluded from such provisions because of the sharing arrangements
peculiar to the fishing industry (see below). This exclusion can lead to difficultiesin
obtaining unemployment insurance, health care and other benefits enjoyed by many
shoreside workers (see Chapter VI). Oral contracts may make it difficult to seek re-
dress for pay-related problems.

In large-scale fishing enterprises, there are generally more forma employment
relationships. Fishermen are till usualy — or at least partly — paid according to the
share system. However, the fishermen may be unionized and the arrangements may be
within the context of collective agreements.

The share system

The traditional system of remuneration in the fishing industry is the sharing of the
catch. Crew and owner must together cover certain operating expenses which are de-
ducted from the gross proceeds obtained from the sale of the catch. The net proceeds
are then divided among the boat owner and the members of the crew according to an
agreed formula. Therisk is shared by the fishing vessel owners and the members of the
crew.

Fishermen sometimes have ashare of the catch but are al so guaranteed a minimum
wage. The fishermen’s income continues to depend on the size of the catch and the
proceeds from its sale, but the sharing is usually done before, rather than after, the
deduction of operating costs.

In other operations, fishermen receive both a regular salary and a share of the
catch. The members of the crew receive afixed salary which is stipulated in the charter
party, in the contract of engagement or in the relevant legislation or collective agree-
ment. They also receive a share of the catch calculated on the basis of the gross pro-
ceeds from its sale.

16 At its 280th Session (March 2001), the Governing Body decided to place on the agenda of the
91st Session (2003) of the International Labour Conference an item concerning “the employment
relationship (scope) (general discussion)” (GB.280/2, para. 11(12)). The outcome of this discussion may
be relevant to the discussion of the employment relationship in the fishing sector, and thus relevant to the
development of new standards for the sector.

17 Based, with updates, on ILO: Fishermen’s conditions of work and life, Committee on Conditions of
Work in the Fishing Industry, Sectoral Activities Department (Geneva, 1988, doc. CFl/4/1988/1).
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Living and working conditions at sea

Fishing brings with it arisk that does not normally exist in shore-based jobs —and
that is that the working platform rarely stays still. The same type of activity ashore,
such as hand gutting or filleting fish, can be dangerous if the operator loses control of
the knife. At seg, it is doubly dangerous, more so under bad weather conditions. Fur-
thermore, fishermen usually have no regular hours of work and once a vessel startsto
fish, rest periods are infrequent until the skipper is satisfied that enough fish has been
caught and stored. On the way back to harbour the same crew members have to clean
the decks and stand watches. Once in the harbour, the catch has to be unloaded and the
vessel made ready for the next trip; there may therefore be little time | eft for rest and
recuperation.

Fishermen may stay at sea for extended periods; not only a few days but many
months (particularly those working in distant-water fleets). The vessel, for that period,
is not only their workplace but aso their home. Accommodation on fishing vessels
covers the full range of conditions, from staterooms, mess-rooms and recreational
spaces that are modern, well-equipped and comfortable to those that are extremely
cramped and unhealthy. Quality of food and water are important. The ability to com-
municate with home may be important on longer voyages.

Obvioudly the life of a fisherman working on a very basic craft is different from
that of those who go to seaiin large fishing vessels — or even of small-scale fishermen
using decked vessels. Each sector hasits special problems. Thelife of afisherman also
varies from that of the average merchant seaman; not only do they perform different
duties but fishermen are more exposed physically to the seaitself — and, of course, to
the hazards associated with working directly with marine life.

SMALL-SCALE AND ARTISANAL FISHING

Asnoted earlier, amgjority of the world' s fishermen (perhaps 15-20 million of the
total 27 million, and perhaps 10-12 million working on vessels) may be considered as
artisanal and small-scale fishermen. Artisanal fishermen and their communities have
traditionally depended on fishing for their existence and surviva in a way somewhat
similar to agriculture. In most developing countries, they live close to or below the
subsistence level. Their problems may include poor handling of the catch (leading to
wastage or poor price), as well as fluctuating catches and prices. In some places, there
are conflicts with fishermen on large vessels and even vessels from devel oped coun-
tries. These fishermen are likely to identify more with community organizations and
cooperatives rather than with trade unions. Basic health and stability of income may be
priority issues.

The particular problems of small-scale fishermen and rura fishing communities
were discussed by the ILO’s Committee on Conditions of Work in the Fishing Indus-
try in May 1988. This led to the adoption of conclusions relevant to the fishermen in
this sector. The following are examples of special needs and problems cited in the
conclusions.

181L0O: Committee on Conditions of Work in the Fishing Industry, Report (Geneva, 1988, doc.
CFl/4/12).
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Needs:

e adequate communication between governments, fishermen and their communities
to improve working and living conditions;

e collection and interpretation of statistics on social and economic conditions;

e national development strategy for the fishing industry as a whole, taking into ac-
count the expressed socio-economic conditions of fishermen and their communi-
ties;

e improvement of basic education and literacy and provision of training through
fisheries extension services;

e setting of long-term training objectives in order to achieve nationa self-reliance
through the development of all skills needed for the fisheries sector;

e rational exploitation and utilization of fishery resources and control measures to
ensure sustained production from small-scale fisheries;

® measures to provide equipment to fishermen at reasonable cost;
® alowering of the cost of ice and improvement of preservation of fish;

e facilitation of boat ownership by boatless fishermen and establishment of
fishermen’s organizations.

Problems:

e |ack of credit and high interest rates in the fisheries of developing countries;

exploitation by middlemen in the market chain between small-scal e fishermen and
consumers of fish.

All this does not imply that many of these fishermen do not share the concerns of
fishermen on larger vessels (e.g. the need for proper agreements, safety and health
measures, medical care at sea, social security); but they may have additional special
concerns — and perhaps different priorities.

MIGRANT FISHERMEN AND THOSE ON FOREIGN-FLAG VESSELS

This category of fishermen is generally employed on distant-water fishing vessels
and comprises a portion of the 262,000 fishermen working on vessels over 500 grt.
Fishermen working on these vessels may have problems similar to seafarers on for-
eign merchant vessels (or at least some foreign vessels) —and many may also be work-
ing on vessels engaged in IUU fishing.

IMPORTANT LABOUR ISSUES IN THE FISHING SECTOR

The following are some of the important Iabour issues in the fishing sector:
e the vast mgjority of fishermen are engaged in small-scale and artisanal fishing;

e many fishermen work on vessels registered in States other than the fishermen’s
State of nationality or domicile;
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fishing is a hazardous occupation (see aso later in this report);

fishermen working in small-scale and artisana fisheries have special problems
which may require special measures,

many fishermen live on board their vesselsfor extended periods of time (this obvi-
oudly varies with the size of the vessel, the nature of the fishing operation con-
cerned and the location of the fisheries);

fishermen often work under an employment relationship involving many people
(the system of payment based on the share of the catch); this may lead to exclu-
sions from laws protecting most workers (see further in this report);

many fishermen have only seasonable and occasional employment, at least in the
fishing sector;

efforts to reduce fishing effort capacity may lead to insufficient income or unem-
ployment for many fishermen;

the low rates of trade union membership or lack of fishermen’s organizations may
affect socia protection and socia dialogue in this sector.



CHAPTER I

WHY A NEW ILO INSTRUMENT FOR THE FISHING SECTOR?

The special nature of work in the fishing sector, as described in the previous chap-
ter, calls for the adoption of more up-to-date provisions in international labour stan-
dards to address effectively the decent work deficit in this sector. The seven existing
standards (five Conventions and two Recommendations), adopted in 1920, 1959 and
1966, require updating in order to: reflect changes in the sector which have occurred
over the last 40 years; achieve more widespread ratification; and reach, where pos-
sible, agreater portion of the world' s fishermen, particularly those on smaller vessels.
Furthermore, these existing instruments do not address all issues that might be effec-
tively dealt with in an international standard. The consideration of the revision of these
existing standards and the possible extension of a new instrument to new issues and to
greater numbers of fishermen should be seen in the context of the general mandate of
the ILO, as set forth in its Constitution; it should also be seen in the light of the exten-
sion of fundamental principles and rights at work to all workers, as laid down in the
ILO Declaration on Fundamental Principles and Rights at Work and its Follow-up.
More recently, the Decent Work Agenda has provided that:

The primary goa of the ILO today is to promote opportunities for women and men to
obtain decent and productive work, in conditions of freedom, equity, security and human
dignity.*

Thisoverall goal was endorsed by the International Labour Conferencein 1999. In
his Report to that session of the Conference, the Director-Generd, inter alia, called for
“engaging in deeper analysis of existing standards, their synergy, lacunae, and impact
on various groups’ and “accelerating the revision of outdated instruments to build on
progress already made and promoting priority standards as problem-solving tools’.2
He also stressed the need for: reasserting the usefulness of international standards,
reinvigorating efforts and experimenting with new approaches; encouraging closer
consultation with constituents; analysing proposed standards in terms of their poten-
tial impact on economic and social policy and their complementarity with other inter-
national instruments; and reinvigorating promotional efforts to see that standards are
ratified and applied.?

More recently, the ILO has moved towards an integrated approach towards stan-
dards-related activities, which provides an opportunity to take into account the differ-
ent economic, social and political dimensions of public policy; indeed, the traditional
compartmentalized approach, which deals with each of these dimensions separately

LILO: Decent work, Report of the Director-General, International Labour Conference, 87th Session
(Geneva, 1999), p. 3.

2ibid., p. 17.
3ibid., pp. 17-20.
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and overlooks the strong interdependencies between them, has proved to be ineffec-
tive, especialy in the current era of globalization.

CONSIDERATION OF ILO FISHING STANDARDS BY THE WORKING PARTY ON PoLicY
REGARDING THE REVISION OF STANDARDS

Following the discussion on standard-setting policy at the 81st Session of the In-
ternational Labour Conference in 1994, the Governing Body, at its 262nd Session
(March-April 1995), decided to set up a Working Party on Policy regarding the Revi-
sion of Standards (the Working Party) under the Committee on Legal Issues and Inter-
national Labour Standards (LILS).# It was decided that the Working Party would
examine the need for revision of all Conventions and Recommendations adopted be-
fore 1985 with a view to rejuvenating and strengthening the standard-setting system.
Proposals were not to have the effect of reducing the protection already afforded to
workers by ratified Conventions. The Working Party examined all of the Conventions
and Recommendations falling under its remit and conducted a case-by-case examin-
ation of each of the instruments. The Governing Body approved the Working Party’s
proposals to: revise outdated instruments; promote ratification of up-to-date Conven-
tions; invite member States to give up-to-date Recommendations due effect; and pro-
pose the shelving, abrogation or withdrawal of obsolete instruments as appropriate.

The Working Party examined the ILO’s seven standards (five Conventions and
two Recommendations) for the fishing sector, all of which were adopted before 1985.
The Governing Body invited the Tripartite Meeting on Safety and Health in the Fish-
ing Industry (Geneva, 13-17 December 1999) to examine these instruments.

The Tripartite Meeting set up its own working party on standards® for the purpose
of making proposals, inter alia, asto which standards concerning fishermen should be
proposed for revision or promotion of ratification (or, in the case of Recommenda-
tions, be given due effect); or as to which standards should be considered out of date.
The proposals were subsequently submitted to and considered by the LILS Working
Party; they were brought to the attention of the LILS and the Governing Body itself.
The decisions by the Governing Body on the relevant instruments are detailed in
table 2.1.

As may be seen from table 2.1, the Governing Body concluded that: three of the
five Conventions (Nos. 113, 114 and 125) and one Recommendation (No. 126) were
in need of revision or partial revision; further information was needed on one Conven-
tion (No. 126) to determine whether it might need to be revised; studies should be
undertaken on the issues addressed by another Recommendation (No. 7); and consid-
eration should be given to denunciation of another Convention (No. 112) following
ratification of a more modern instrument. Furthermore, the ratification levels of these
Conventions are very low.

“ For the terms of reference of the Working Party, see GB.262/9/2, para. 52.

5 Safety and health in the fishing industry, op. cit., included a chapter entitled “ Review of certain ILO
Conventions and Recommendations relevant to the fishing industry” and contained “points for discussion”
on this and other issues. This served as a basis for discussion.
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Table 2.1. Status of instruments concer ning fishermen

Instruments Number of
ratifications
(asat 20.01.02)

Status

Instruments to be revised (this category comprises instruments which are no longer fully up to date but
remain relevant in certain aspects and those that need to be revised)

Medical Examination (Fishermen) 29
Convention, 1959 (No. 113)

Fishermen’s Articles of Agreement 22
Convention, 1959 (No. 114)

Fishermen's Competency Certificates 10
Convention, 1966 (No. 125)

Vocational Training (Fishermen) -
Recommendation, 1966 (No. 126)

Requests for information

Accommodation of Crews (Fishermen) 22
Convention, 1966 (No. 126)

The Governing Body has recommended that
this instrument be revised to adapt to the
existing needs of the fishing sector

The Governing Body has recommended the
partia revision of thisinstrument

The Governing Body has recommended the
revision of this instrument in the light of the
IMO International Convention on Standards
of Training, Certification and Watchkeeping
for Fishing Vessel Personnel (STCW-F)

The Governing Body has recommended that
this instrument be revised in the light of ad-
vances in science and technology

The Governing Body has invited member
States to inform the Office of the obstacles
and difficulties encountered, if any, that
might prevent or delay the ratification of this
Convention or point to the need to revise it

Other instruments (this category comprises instruments which are no longer fully up to date but remain

relevant in certain aspects)

Hours of Work (Fishing) -
Recommendation, 1920 (No. 7)

The Governing Body has recommended that
the status quo be maintained and that the
Office undertake studies into the working-
time arrangements and rest periods in the
fishing industry

Outdated instruments (instruments which are no longer up to date; this category includes the Conventions
that member Sates are no longer invited to ratify and the Recommendations whose implementation is no

longer encouraged)
Minimum Age (Fishermen) 29

Convention, 1959 (No. 112) (of which 20
have been
denounced)

The Governing Body has invited States
partiesto this Convention to contemplate rati-
fying the Minimum Age Convention, 1973
(No. 138), the ratification of which would,
ipso jure, involve the immediate denuncia-
tion of Convention No. 112 on the conditions
stated in Article 10(4)(b) of Convention
No. 138 and to possibly abrogate Convention
No. 112 when the number of ratifications has
substantially decreased
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GOVERNING BODY DECISION TO PLACE ON THE AGENDA OF THE 92ND SESSION
OF THE INTERNATIONAL LABOUR CONFERENCE AN ITEM
CONCERNING A COMPREHENSIVE STANDARD (A CONVENTION SUPPLEMENTED
BY A RECOMMENDATION) ON WORK IN THE FISHING SECTOR

At its 283rd Session, the Governing Body decided to place on the agenda of the
92nd Session (2004) of the International Labour Conference® an item concerning
a comprehensive Convention supplemented by a Recommendation on work in the
fishing sector. The document submitted by the Office to the Governing Body noted
that a new standard would provide added value by:

e providing for a comprehensive revision of the seven existing fishing labour
standards;

e addressing new issues where serious decent work deficits can be addressed with a
normative response;

e providing for acomprehensive set of standards for the sector, covering all relevant
issues; and
e complementing the work undertaken in other international organizations.

It proposed that “such new standards should be sufficiently broad and flexible to
address a number of issues and to be effective for the mgjority of the world's fisher-
men (both those on deep-sea vessels and those engaged in artisanal fishing). It should
be based on principles which could be implemented in a manner which would accom-
modate the diversity of economic and socia conditions of countries, and it could take
account of the differences in fishing fleets and types of fishing”. It noted that the
proposed Convention should not be “overly prescriptive’.

THE REVISION OF MARITIME LABOUR STANDARDS FOR SEAFARERS

Following decisions taken by the Governing Body at its 280th Session,” the ILO is
undertaking the preparation of a single, coherent international maritime labour stan-
dard for seafarers. It has been proposed that the new instrument will incorporate, asfar
as possible, the substance of all the various international maritime labour standards
that are sufficiently up to date. The existing “maritime labour standards’ are primarily
aimed at seafarers on seagoing ships engaged in transport. However, some include in
their scope persons “employed as a master or member of the crew or otherwise in the
service of aship, on board any vessel, other than a ship of war, registered in aterritory
for which this Convention isin force and engaged in maritime navigation or sea-fish-
ing”.8 Another provides for exceptions for “coastwise fishing vessels’ and “boats of
less than twenty-five tons gross tonnage”, but does not exclude other large fishing
vessels.® Those adopted in 1987 and 1996 generally provide that “[t]o the extent it

6See GB.283/2/1, paras. 37-75.

"For a more detailed discussion of this work, see ILO: High-Level Tripartite Working Group on
Maritime Labour Sandards (first meeting), doc. TWGML S2001/1 (Geneva, 2001).

8 The Sickness Insurance (Sea) Convention, 1936 (No. 56).
9 The Shipowners' Liahility (Sick and Injured Seamen) Convention, 1936 (No. 55).
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deems practicable, after consultation with the representative organizations of fishing
vessel owners and fishermen, the competent authority shall apply the provisions of
this Convention to commercial maritime fishing” 1°

It is envisaged, however, that fishermen will be excluded from the scope of appli-
cation of the new comprehensive Convention for seafarers (unless, of course, the
member Stateratifying it decidesto apply it to someor all fishermen). It may therefore
be necessary for the new ILO fishing instrument to provide fishermen — particularly
those working on vessels engaged in international voyages —with the protection previ-
oudly afforded by the ILO’s standards for seafarers. These older instruments for sea-
farers (those adopted before 1985) have also been considered by the Governing Body
as being no longer up to date. ™t

OTHER |LO WORK CONCERNING THE FISHING SECTOR CONSIDERED IN THIS REPORT

The ILO’s Committee on Conditions of Work in the Fishing Industry has tradi-
tionally been the forum for the ILO’ s first discussion of issues concerning this sector.
The Committee met in 1954, 1962, 1978 and 1988. Where relevant and useful, infor-
mation concerning its meetings has been reflected in this report.

The Tripartite Meeting on Safety and Health in the Fishing Industry (December
1999) was the most recent, major ILO meeting focusing on fishing issues. Asits name
indicates, the primary focus of its discussion was on safety and health issues. It
adopted a number of conclusions on safety and health in the industry, as well as a
resolution concerning future ILO activities in the fisheries sector and socia dia
logue.2 The Office has attempted to reflect these conclusions and the resolution in this
report, where appropriate. The Meeting also examined the seven existing fishing
standards.

COVERAGE OF FISHERMEN IN NATIONAL LAWS AND REGULATIONS

There are avariety of waysin which labour conditions of fishermen are addressed
in the laws and regulations of ILO member States.

The coverage of fishermen may vary depending on the issue. For example, in
some countries laws and regulations concerning occupational safety and health apply
to al workers, including fishermen, but the laws and regulations concerning employ-
ment contracts often do not apply to fishermen because they work under the share
system and are not considered “employees’.

Aswill be shown later in thisreport, fishermen (generally those working on larger
vessels or vessels serving overseas) are often covered by legislation concerning mer-
chant shipping, while others (generally those on smaller vessels working close to the

10 For example, the Repatriation of Seafarers Convention (Revised), 1987 (No. 166).

1 For more information on the status of these standards, see D. Pentsov: “ Seafarers’, in International
labour standards: A global approach (Geneva, ILO, 2001), pp. 533-604.

2 See ILO: Safety and health in the fishing industry, op. cit., and ILO: Note on the Proceedings,
Tripartite Meeting on Safety and Health in the Fishing Industry (ILO, Geneva, 2000).
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coast or in harbours or estuaries) may be covered, if at all, by general labour law — or,
in some cases, by specific legidation for fishermen.

Where there are provisions relating to fishing, there are often different require-
ments or exclusions based on: vessel size (either by length or tonnage); type of vessels
(e.g. recreational fishing vessels, fishery research or protection vessels, vessels en-
gaged in whaling, etc.); operating area (e.g. vessels fishing in harbours or rivers,
coastal or inshore fishing vessels, vessels operating outside prescribed limits, vessels
fishing overseas); or time at sea (fishing vessels never at sea for more than, e.g.
36 hours). These distinctions vary with the issue being regulated.

The States frequently define the term “fishing vessel” with regard to their mode of
utilization, i.e. as vessels used wholly or principally for fishing operations, such as
catching, processing, storing or transporting fish. Some countries only include catch-
ing vessels and exclude vessels involved in processing or other operations; othersin-
clude them.

In some countries, notably for the issue of articles of agreement, the term “fisher-
men” is mostly defined as workers on fishing vessels. Sometimes, specific categories
are excluded from this term (e.g. masters, pilots, apprentices). There are also defini-
tions of specific categories of fishermen (e.g. “skipper”, “officer”, “engineer”) for
competency certificates or accommodation requirements.

The Office has not seen many examples of distinctions in legislation based on
“small-scale’ or “artisanal” fishing. However, it has observed that in some countries,
for example India, the term “artisanal” is used in legislation. Generally, as noted
above, distinctions are based on specific criteria— such as vessel size, operating areaor
time at sea— and not on general categories such as “small-scale” or “artisanal”.

THE WAY FORWARD

As indicated above, there is scope for the development of new standards in the
fishing sector. Reasons for this include:

e anumber of existing ILO standards aimed at fishermen require revision because
their provisions are deemed, in most part, to be outdated;

e existing ILO standards for fishermen are poorly ratified and exclude large num-
bers of fishermen (particularly those in the small-scale and artisanal sector, i.e.
those on smaller vessels) from their scope;

e only invery few countries do fishermen enjoy the protection of existing maritime
labour standards for seafarers,

e fishermen may lose some of the protection provided by the existing maritime
labour standards for seafarers (where they include fishermen in their scope or pro-
vide a mechanism for extending protection to fishermen), as the new framework
Convention would exclude them from its scope;

e fishermen are — or may be — excluded from many laws and regulations, on a var-
iety of issues, providing protection for workers in general;

e gpecific action is needed to improve the safety and health of all fishermen.
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PREREQUISITES FOR GOING TO WORK ON FISHING VESSELS

MINIMUM AGE AND PROTECTION OF YOUNG PERSONS
Minimum age

Bearing in mind the hazardous nature of many fishing operations, the issue of the
minimum age for work on board fishing vessels is particularly important. It can also
be a difficult issue — not only in developing countries but also developed countries —
as many fishermen have traditionally learned their profession by working alongside
a parent at sea. Some worst forms of child labour have been observed in the
fishing sector —a casein point being children working on fishing platformsin South-
East Asia. The ILO has programmes in place, in cooperation with the countries
concerned, to address this situation.

International standards

In 1959, the ILO adopted the Minimum Age (Fishermen) Convention,
(No. 112), which stipulates that children under the age of 15 years shall not be
employed or work on fishing vessels. The substantive provisions of the Convention
are provided in Annex | to this report.

In 1973, the ILO adopted the Minimum Age Convention, (No. 138). This
instrument sets the minimum age for all economic sectors at not less than the age
of completion of compulsory schooling and, in any case, not less than 15 years.

ILO efforts to abolish child labour include the promotion of Convention No. 138
which, as at 15 October 2002, has been ratified by 120 member States.* The adoption
of a modern, comprehensive standard in terms of a general minimum age led to the
automatic denunciation of the more specific Convention No. 112 in accordance with
the relevant provision of Convention No. 138. This instrument on a minimum age

t Albania, Algeria, Angola, Antigua and Barbuda, Argentina, Austria, Azerbaijan, Bahamas,
Barbados, Belarus, Belgium, Belize, Benin, Bolivia, Bosniaand Herzegovina, Botswana, Brazil, Bulgaria,
Burkina Faso, Burundi, Cambodia, Cameroon, Central African Republic, Chile, China, Colombia, Congo,
Democratic Republic of the Congo, Costa Rica, Croatia, Cuba, Cyprus, Denmark, Dominica, Dominican
Republic, Ecuador, Egypt, El Salvador, Equatorial Guinea, Eritrea, Ethiopia, Finland, France, Gambia,
Georgia, Germany, Greece, Guatemala, Guyana, Honduras, Hungary, Iceland, Indonesia, Iraqg, Ireland,
Israel, Italy, Japan, Jordan, Kazakhstan, Kenya, Republic of Korea, Kuwait, Kyrgyzstan, Lesotho, Libyan
Arab Jamahiriya, Lithuania, Luxembourg, Madagascar, Maawi, Malaysia, Mali, Malta, Mauritania,
Mauritius, Republic of Moldova, Morocco, Namibia, Nepal, Netherlands, Nicaragua, Niger, Nigeria,
Norway, Panama, Papua New Guinea, Peru, Philippines, Poland, Portugal, Romania, Russian Federation,
Rwanda, San Marino, Senegal, Seychelles, Slovakia, Slovenia, South Africa, Spain, Sri Lanka, Swazi-
land, Sweden, Switzerland, Syrian Arab Republic, Tgjikistan, The former Yugoslav Republic of
Macedonia, United Republic of Tanzania, Togo, Tunisia, Turkey, Ukraine, United Arab Emirates, United
Kingdom, Uruguay, Venezuela, Yemen, Yugoslavia, Zambia, Zimbabwe.
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solely for fishermen had been ratified by 29 member States,? and, as at 15 October
2002, has been denounced by 20 States.® Consequently, all the countries that have
denounced Convention No. 112 have ratified Convention No. 138;* however, three
countries that have ratified the Minimum Age Convention, 1973 (No. 138), have
remained bound by the Minimum Age (Fishermen) Convention, 1959 (No. 112),5 as
the latter’s minimum age was higher than that accepted by them under Convention
No. 138.

As noted above, the Governing Body, at its 279th Session, decided to invite the
States parties to the Minimum Age (Fishermen) Convention, 1959 (No. 112), to
contemplate ratifying the Minimum Age Convention, 1973 (No. 138), and to take
into consideration the conclusions of the Tripartite Meeting,® in consultation with the
organizations of employers and workers concerned.

In another development relevant to the issue of minimum age in this sector, the
International Labour Conference adopted in 1999 the Worst Forms of Child Labour
Convention (No. 182), which has been ratified by 132 countries;” it is supplemented
by Recommendation No. 190. These instruments apply the term “child” to al
persons under the age of 18 and aim at the prohibition and elimination of the worst
forms of child labour.

Furthermore, in addition to the conclusions concerning Convention No. 112
noted above, the ILO’s Tripartite Meeting on Safety and Health in the Fishing
Industry concluded, inter alia, that:

2 Albania, Australia, Belgium, Bulgaria, Costa Rica, Cuba, Denmark, Ecuador, France, Germany,
Guatemala, Guinea, Israel, Italy, Kenya, Liberia, Mauritania, Mexico, Netherlands, Norway, Panama,
Peru, Poland, Russian Federation, Spain, Suriname, Tunisia, Ukraine, Uruguay.

3 Albania, Belgium, Bulgaria, Costa Rica, Cuba, Denmark, France, Germany, Isragl, Italy, Kenya,
Netherlands, Norway, Panama, Poland, Russian Federation, Spain, Tunisia, Ukraine, Uruguay. Australia,
Ecuador, Guatemala, Guinea, Liberia, Mauritania, Mexico, Peru and Suriname have ratified it but have
not denounced it.

4 Albania, Belgium, Bulgaria, Costa Rica, Cuba, Denmark, France, Germany, Isradl, Italy, Kenya,
Netherlands, Norway, Panama, Poland, Russian Federation, Spain, Tunisia, Ukraine, Uruguay.

5 Ecuador, Guatemala, Mauritania.

& According to these conclusions, the minimum age for admission to employment and work in the
maritime fishing industry should in no case be lower than 16 years, and this activity should be considered
a hazardous occupation within the meaning of Article 3 of Convention No. 138.

” Albania, Algeria, Angola, Antigua and Barbuda, Argentina, Austria, Bahamas, Bahrain, Bangla-
desh, Barbados, Belarus, Belgium, Belize, Benin, Bosnia and Herzegovina, Botswana, Brazil, Bulgaria,
Burkina Faso, Burundi, Cameroon, Canada, Cape Verde, Central African Republic, Chad, Chile, China,
Congo, Democratic Republic of the Congo, Costa Rica, Croatia, Cyprus, Czech Republic, Denmark,
Dominica, Dominican Republic, Ecuador, Egypt, El Salvador, Equatorial Guinea, Estonia, Fiji, Finland,
France, Gabon, Gambia, Georgia, Germany, Ghana, Greece, Guatemala, Guyana, Honduras, Hungary,
Iceland, Indonesia, Islamic Republic of Iran, Irag, Ireland, Italy, Japan, Jordan, Kenya, Republic of
Korea, Kuwait, Lebanon, Lesotho, Libyan Arab Jamahiriya, Luxembourg, Madagascar, Malawi, Malay-
sia, Madli, Mdta, Mauritania, Mauritius, Mexico, Republic of Moldova, Mongolia, Morocco, Namibia,
Nepal, Netherlands, New Zealand, Nicaragua, Niger, Nigeria, Norway, Oman, Pakistan, Panama, Papua
New Guinea, Paraguay, Peru, Philippines, Poland, Portugal, Qatar, Romania, Rwanda, Saint Kitts and
Nevis, Saint Lucia, Saint Vincent and the Grenadines, San Marino, Saudi Arabia, Senegal, Seychelles,
Singapore, Slovakia, Slovenia, South Africa, Spain, Sri Lanka, Swaziland, Sweden, Switzerland, United
Republic of Tanzania, Thailand, The former Yugoslav Republic of Macedonia, Togo, Tunisia, Turkey,
Uganda, Ukraine, United Arab Emirates, United Kingdom, United States, Uruguay, Viet Nam, Yemen,
Zambia, Zimbabwe.
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Governments should take urgent steps to ratify and implement the Worst Forms of
Child Labour Convention, 1999 (No. 182). Implementation should include removing
children from all hazardous work in the fishing industry. National action programmes
to eradicate the worst forms of child labour should include schemes to assist fishing
communities.

National law and practice

This section reflects information obtained by the Office concerning the law and
practice of States as regards the minimum age applicable to work in the fishing
sector. As with other aspects of fishermen’s work, the provisions may be found in
general labour legislation, or the Seamen’s or Shipping Acts, which do not exclude
the fishermen or fishing vessels; in rare instances, there may be specific requirements
for the fishing sector which contain a reference to minimum age.

In a few countries, the minimum age applicable to work on fishing vessels is
18 years® or, respectively, 17 years.® A number of laws and regulations effectively
prohibit employment in the fishing sector of a young person under the age of 16.%°
Even more member States set the minimum age applicable to the fishing sector at
15 years; ™ most notably, in Japan, no distinction is made between workers on vessels
covered by the Mariners Law (generaly, seagoing fishing vessels of 30 gt and
greater) and those covered by general labour standards (generally, on fishing vessels
under 30 gt and not seagoing), as in both cases the minimum age is 15 years. Certain
laws and regulations specify that the minimum working age applicable to the fishing
sector shall be above the compulsory school age.*?

Several countries provide for exclusions from the stipulated minimum age under
certain conditions. In some member States children between 14 and 15 years of age
may occasionaly take part in activities on board fishing vessels during school
holidays, provided that the activities in which they are engaged are not: harmful to
their health or normal development; liable to prejudice their attendance at school;
intended for commercial profit.®* Other countries lay down that persons under the
stipulated minimum age may be employed if members of a family are employed on
board.** Beyond this, the national laws and regulations often exempt persons from
the prescribed minimum age in the event of an authorization of the competent
authority and/or the consent of the legal guardian.®™

8 Chile, Indonesia (ratified C. 138); Estonia
® Norway — for foreign trade, Panama (retified C. 138); Peru (ratified C. 112).

0 Denmark, Germany, Republic of Korea, Lithuania, Norway — for domestic trade, Poland, Portu-
ga, Romania, Spain (ratified C. 138); Canada (Newfoundland), Thailand, United States.

1 Japan, Mauritius, Netherlands, Nigeria, Philippines, Tunisia (ratified C. 138); Ecuador,
Mauritania (ratified C. 138 and C. 112); Guinea, Mexico, Liberia (ratified C. 112); India.

2 Norway, United Kingdom (ratified C. 138); New Zealand.

B Tunisia (retified C. 138); Ecuador — excluding artisana fishing (ratified C. 138 and C. 112);
Liberia (ratified C. 112).

14 Republic of Korea (ratified C. 138); Liberia (ratified C. 112); Thailand.

5 Chile, Romania, Tunisia (ratified C. 138); Peru (ratified C. 112); Thailand.
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Protection of young persons

The hazardous nature of fishing activities imposes special protective measures
for those young fishermen employed in accordance with the stipulated minimum age
who are under 18 years of age. As the issue of protection of working minors hasin
the past been construed as a higher minimum age for hazardous work, it has often
been regarded as being part of the issue of minimum age. However, structurally it
seems more appropriate to separate these two issues.

International standards

Many ILO instruments have an impact on the safety and health protection of
young workers on fishing vessels against hazardous work or tasks. These include: the
Minimum Age (Fishermen) Convention, 1959 (No. 112), the Minimum Age
Convention, 1973 (No. 138), the Worst Forms of Child Labour Convention, 1999
(No. 182), and its accompanying Recommendation (No. 190).

Convention No. 112 expressly refers to this specific issue by stipulating that
young persons under the age of 18 years shall not be employed or work on coal-
burning fishing vessels as trimmers or stokers.

Furthermore, Convention No. 138 provides that the minimum age for admission
to any type of employment or work which, by its nature or the circumstances in
which it is carried out, is likely to jeopardize the health, safety or morals of young
persons, shall not be less than 18 years.

The issue of protection of young fishermen is also covered by the Worst
Forms of Child Labour Convention, 1999 (No. 182), and its accompanying
Recommendation (No. 190), which determines the types of work that can be
construed as “worst forms of child labour”. The following may be of relevance to the
fishing sector (Recommendation No. 190, Paragraph 3(a)-(e):

(&) work which exposes children to physical abuse ...;
(b) work ... in confined spaces;

(c) work with dangerous machinery, equipment and tools, or which involves the
manual handling or transport of heavy loads;

(d) work in an unhealthy environment which may, for example, expose children to ...
temperatures, noise levels, or vibrations damaging to their health;

(e) work under particularly difficult conditions such as work for long hours or during
the night ...

National law and practice

The laws and regulations of a number of member States provide that young
persons under 18 years of age are not to be engaged as trimmers or stokers'® (perhaps
no longer relevant as coal-burning vessels have almost entirely disappeared); some
exempt school or training ships from the prohibition.*

16 Germany (ratified C. 138); Ecuador (ratified C. 138 and C. 112); Liberia (ratified C. 112); India
7 For example India
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Many countries stipulate that no person shall engage minors (under 18 years of
age) in activities involving a risk to their life, health or moral integrity.'® However,
national laws and regulations often contain exclusions to this principle. For instance
some countries indicate that hazardous employment or work as from the age of 16
years may be authorized on condition that special obligations are taken to ensure the
safety and well-being of the young person.'® Moreover, several countries exempt
young persons between 16 and 18 years of age from the prohibition of hazardous
work in the context of vocational training;® whereby a few European Union (EU)
States additionally require, in accordance with Council Directive 94/33/EC of 22
June 1994 on the protection of young people at work, that the work be indispensable
for vocational training and performed under the supervision of a competent person,
and that the health and safety of the young person when performing that activity be
ensured so far asis reasonably practicable.

Some EU States, such as the United Kingdom, lay down, in accordance with
Council Directive 94/33/EC, that no young person shall be permitted to begin work
inaship, unless an assessment hasfirst been made of the risksto the health and saf ety
of young persons, taking into account their inexperience, lack of risk awareness and
immaturity, and paying particular attention to: the fitting out and layout of working
areas; the form, range and use of work equipment and the way in which it is handled;
the organization of processes and activities; and the extent of the health and safety
training provided or to be provided to the young persons concerned.

The magjority of the countries enumerate the hazardous activities, from which
young workers under the age of 18 should be protected.?? For the purpose of
illustrating the provisions relevant to the fishing sector, some countries prohibit the
engagement of minors in activities objectively beyond their physical capacity,®
whereby others provide for a specific prohibition of work involving heavy weights
(e.g. loading or unloading of vessels).* Minors are sometimes forbidden from
carrying out activities involving the handling of dangerous mechanisms, or from
working in the machine room.”® A few EU States further stipulate, in accordance
with Council Directive 94/33/EC, that minors shall not be engaged in work
involving: the risk of accidents which it may be assumed cannot be recognized or
avoided by young persons owing to their insufficient attention to safety or lack of
experience or training; arisk to health from extreme cold or heat; and exposure to the
harmful effects of noise, vibrations or radiations.?® Moreover, certain member States

18 Chile, Denmark, Germany, Japan, Republic of Korea, Lithuania, Norway, Philippines, Romania,
United Kingdom (ratified C. 138); Ecuador (ratified C. 138 and C. 112); Austraia (Northern Territory),
Guinea, Mexico, Peru (ratified C. 112); United States.

¥ For example Norway (ratified C. 138).

2 Denmark, Germany, Norway, Poland, United Kingdom (ratified C. 138); Mauritania (ratified
C. 138 and C. 112).

2 For example Germany, United Kingdom (ratified C. 138).

2 Chile, Germany, Republic of Korea, Netherlands, Philippines, Romania, United Kingdom
(ratified C. 138); Ecuador (ratified C. 138 and C. 112); Guinea, Peru (ratified C. 112).

2 Chile, Germany, United Kingdom (ratified C. 138).

2 Ecuador (ratified C. 138 and C. 112); Peru (ratified C. 112).

% Germany (ratified C. 138); Ecuador (ratified C. 138 and C. 112).
% Germany, United Kingdom (ratified C. 138).
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prescribe a working time for minors of not more than seven hours per day, i.e. 35
hours per week.?” As to weekly and daily rest periods, the United Kingdom (ratified
Convention No. 138) provides, for instance, that a young person engaged as aworker
on afishing vessel shall be provided with compensatory rest periods of at least two
days, which shall be consecutive if possible, in every week, and that there shall be
compensatory rest periods of at least 12 consecutive hours in every 24-hour period.
Several countries forbid the assignment of minors to work during the night.%

Conclusions

From the above information, it would appear that a substantial number of
countries (at least 36) have laws and regulations in place which set a minimum
age for fishermen, usualy 15 or 16 years of age. However, this minimum age
requirement generally appliesto al workers. At least eight countries have some form
of exclusion, e.g. for persons working on family-owned or operated vessels or for
persons below the required minimum age in case of the consent of alegal guardian.

As concerns the protection of young persons, consideration should be given to
the hazardous nature of fishing operations. The ILO’s main instrument on minimum
age for al workers, Convention No. 138, provides for the protection of young
workers under the age of 18 from hazardous occupations. However, it is not clear to
what extent States which have ratified that Convention have considered work
involving certain types of fishing operations or certain jobs on fishing vessels as a
“hazardous occupation”. There may therefore be grounds for a mandatory — or
perhaps recommendatory — text in the new fishing standard providing that fishing (or
work involving certain fishing operations or certain jobs on fishing vessels) shall or
should be considered hazardous and be limited to persons of 18 years of age or older.

MEDICAL EXAMINATION/FITNESS STANDARDS

Most fishing vessels operate with only the minimum number of persons required.
Thus, the incapacitation of even one fisherman may place a substantial additional
burden on the rest of the crew. Skippers and officers generally receive basic first-aid
and other medical training, and fishing vessels are usually equipped with basic
medical supplies. However, it is difficult to transport sick or injured fishermen
ashore where they can be treated by certified physicians.

Fishermen often work in extreme conditions. They live close to each other at sea,
often for long periods. Contagious diseases may therefore be a serious threat,
endangering not only the health of other fishermen, but also the safety of the ship
and, where carried, passengers. It is particularly important that fishermen concerned
with the preparation of food do not suffer from conditions which may be transmitted
to others through their work.

2 Ecuador (ratified C. 138 and C. 112); Guinea, Peru (ratified C. 112).

2% Republic of Korea, Romania (ratified C. 138); Ecuador (ratified C. 138 and C. 112); Guinea
(ratified C. 112).
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Fishermen must be able to adjust to the often violent motions of the ship and to
live and work in sometimes cramped spaces. They generally must be able to climb
ladders; lift heavy weights; and be able to withstand exposure to the frequently harsh
weather conditions on deck. Obviously, these conditions vary according to the type
and location of fishing operations.

For these and other reasons, the medical fitness of fishermen is an important
consideration, and one that the ILO has addressed in its standards.

International standards
ILO standards

In 1959, the ILO adopted the Medical Examination (Fishermen) Convention
(No. 113).® This instrument provides that no person shall be engaged for
employment in any capacity on a fishing vessel unless he produces a certificate
attesting to his fitness for the work for which he is to be employed at sea. The
certificate is to be signed by a medical practitioner who shall be approved by the
competent authority. The competent authority has to prescribe the nature of the
medical examination and the particulars to be included in the medical certificate.
There are specia validity requirements for persons less than 21 years of age and
provision for further examination by a medical referee in the event that a certificate
is refused to a fisherman. As at 15 September 2002, Convention No. 113 had been
ratified by 29 member States.* The substantive text of the Convention is provided in
Annex |.

At the Tripartite Meeting on Safety and Health in the Fishing Industry, the Work-
ing Party on Policy regarding the Revision of Standards considered that the Medical
Examination (Fishermen) Convention, 1959 (No. 113), was not adapted to the exist-
ing needs in the fishing sector and that it should therefore be revised.® It further
indicated that one of the elements to be taken into account in the revision would be the
ILO/WHO Guidelines for conducting pre-sea and periodic medical fitness examin-
ations for seafarers.®

2 Two similar Conventions cover seafarers — the Medical Examination of Young Persons (Sea)
Convention, 1921 (No. 16), and the Medica Examination (Seafarers) Convention, 1946 (No. 73).
Though these have been widely ratified, they have been found not to address the problem of widely
varying fitness standards for seafarers. In order to remedy this situation, an ILO/WHO Consultation was
held in 1997 that subsequently resulted in the ILO/WHO Guidelines for conducting pre-sea and periodic
medical fitness examinations for seafarers.

% Azerbaijan, Belgium, Bosnia and Herzegovina, Brazil, Bulgaria, Costa Rica, Croatia, Cuba,
Ecuador, France, Germany, Guatemala, Guinea, Kyrgyzstan, Liberia, Netherlands, Norway, Panama,
Peru, Poland, Russian Federation, Slovenia, Spain, Tgjikistan, The former Yugosav Republic of
Macedonia, Tunisia, Ukraine, Uruguay, Yugodavia.

SLILO: Note on the Proceedings, Tripartite Meeting on Safety and Health in the Fishing Industry
(Geneva, 2000), p. 39.

%2The ILO and WHO subsequently authorized their publication. They have since been included by
reference in the International Convention on Standards of Training, Certification and Watchkeeping
(STCW Convention), 1978, as amended in 1995, in the STCW Code, Part B, under Guidance regarding
medical standards — Issues and registration of certificates. The Guidelines are intended for use by
competent authorities, medical examiners, shipowners, seafarers’ representatives and others concerned

(Footnote continued on p. 30)
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IMO standards

As to other international instruments, the IMO's International Convention on
Standards of Training, Certification and Watchkeeping for Fishing Vessel Personnel,
1995 (STCW-F), includes requirements concerning medical fitness for fishing vessel
personnel. These provisions are linked to minimum requirements for certifications of
skippers, officers, engineer officers and radio operators on vessels 24 metresin length
or over (in both unlimited and limited waters) or, in the case of engineers, on vessels
powered by main propulsion machinery of 750 kW propulsion power or more. Can-
didates for certification are required to satisfy the party (to the Convention) as to
“medical fitness, particularly regarding eyesight and hearing”. There are also provi-
sions that skippers and officers (including engineer officers) be required, at regular
intervals not exceeding five years, to satisfy the Administration as to medical fitness,
particularly regarding eyesight and hearing. There are similar provisions for Global
Maritime Distress and Safety System (GMDSS) radio personnel. There are appar-
ently no requirements for the certification of the medical fitness of other members of
the crew.®

National law and practice

The following draws from reports submitted, in accordance with article 22 of the
ILO Constitution, by member States that have ratified Convention No. 113 and other
information provided to or obtained by the Office from both States which have
ratified Convention No. 113 and other States.

Scope of application

Certain countries have national laws and regulations concerning medical exami-
nations, which apply exclusively to fishing vessels.®* However, the pertinent provi-
sions usualy cover all merchant vessels or al seafarers, and do not exclude fishing
vessels or, respectively, fishermen.® A few countries have issued genera laws and
regulations concerning every workplace, including fishing vessels. %

The fact remains that national laws and regulations on medical examinations fre-
guently contain exclusions from the application:

(continued from p. 29)

with the conduct of medical fitness examinations of seafarer candidates and serving seafarers. They were
developed to reduce wide differences in medical requirements and examination procedures and to ensure
that medical certificates which are issued to seafarers are a valid indicator of their medical fitness for the
work they will perform. The Guidelines are available on the Internet at: www.ilo.org/public/english/
dial ogue/sector/techmeet/ilowho97/index.htm

#¥IMO, STCW-F, Annex, Chapter |, Regulation 3, para 1; Chapter II, Regulation 1, para 2.1;
Regulation 2, para. 2.2; Regulation 3, para. 2.1; Regulation 4, para. 2.2; Regulation 5, para. 2.2; Regula-
tion 6, para. 3.2; Regulation 7, para. 1.1; Regulation 8, para. 1.1.

% Azerbaijan, Costa Rica, Ecuador, Guatemala, Guinea, Panama, Russian Federation, Tunisia,
Ukraine (ratified C. 113).

% Azerbaijan, Belgium, Bulgaria, Germany, Liberia, Netherlands, Norway, Panama, Peru, Poland,
Russian Federation, Spain, Uruguay (ratified C. 113); Australia, Chile, Denmark, Estonia, Greece, India,
Indonesia, Japan, Republic of Korea, Lithuania, Mexico, New Zealand, Nigeria, United Kingdom.

% Brazil, Cuba (ratified C. 113); Indonesia, Romania.
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e For instance, national laws and regulations sometimes do not apply to fishing
vessels below a certain size: e.g. artisanal and mechanized fishing vessels as well
as those other than deep-sea fishing vessels above 20 metres in length remaining
at sea for 45 to 50 days;* fishing vessels of less than 100 grt;* fishing vessels
under 30 grt;*® or fishing vessels with a length of less than 12 metres.* Nonethe-
less, there are some examples of national laws and regulations that do not contain
any exclusions.** Most notably, the legislation of Uruguay includes al maritime
personnel on board private merchant or fishing vessels, including fishermen on
board small vessels; it aso coversthe personnel of the National Merchant Marine,
including the crews of the fishing vessels.

® |n addition, some countries have excluded certain types of fishing vessels, e.g.
vessels fishing for sport or recreation.*

e Other countries provide that certain navigation areas are outside the scope of laws
and regulations on medica examinations, e.g. vessels fishing in ports and
harbours or in estuaries of rivers;* fishing vessels not proceeding on an overseas
voyage; or vessels not operating outside of restricted limits.

e Sometimes vessels, which do not normally remain at seafor periods of more than
three days, are exempted from the application of the pertinent laws and regula-
tions.® The vast mgjority of countries, however, has not granted any exemption
in respect of vessels being at sea for short periods.“

Requirement for fishermen to produce a medical certificate

In genera, the national laws and regulations prescribe that any person accepted
for service on fishing vessels shall, after a prior medical examination, produce a
certificate of health issued by an approved doctor or medical office.#” A few countries

S India.

% Norway (ratified C. 113).

39 Japan, Republic of Korea.

4 Azerbaijan, Russian Federation (ratified C. 113).

“ Belgium, Bulgaria, Cuba, Ecuador, Germany, Spain, Uruguay (ratified C. 113); Denmark, United
Kingdom.

42 Azerbaijan, Brazil, Costa Rica, Guatemala, Guinea, Netherlands, Panama, Poland, Russian
Federation, Tunisia (ratified C. 113); Australia, India

“ Brazil, Costa Rica, Guatemala, Guinea, Panama, Poland, Tunisia (ratified C. 113); Australia,
Japan.

“ Australia, New Zealand, Nigeria.

% Costa Rica, Guatemala, Norway, Tunisia (ratified C. 113); Australia, New Zealand, Nigeria.

% Azerbaijan, Belgium, Brazil, Bulgaria, Cuba, Ecuador, Germany, Guinea, Netherlands, Panama,
Poland, Russian Federation, Spain, Uruguay (ratified C. 113); Denmark, United Kingdom.

4 Belgium, Brazil, Bulgaria, Costa Rica, Cuba, Ecuador, Germany, Guatemala, Guinea, Liberia,
Netherlands, Norway, Panama, Peru, Poland, Spain, Tunisia, Ukraine, Uruguay (ratified C. 113);
Australia, Chile, Denmark, Estonia, Greece, India, Indonesia, Japan, Republic of Korea, Lithuania,
Mauritius, Mexico, Romania.
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require amedical certificate for the employment of al persons under 18 years of age,
whereas this provision does not apply to fishermen above this age.”®

The majority of countries has prescribed the nature of the medical examination
applicable to the fishing sector.* Most notably, Poland indicates that since 1 January
2001 physicians authorized to conduct preventive examinations of fishermen apply
the Guidelines for conducting pre-sea and periodic medical fitness examinations for
seafarers. Certain member States set out that the medical examination shall be free of
charge for the applicant.®® The national laws and regulations dealing with the nature
of the medical examination frequently take into account the age®* or the duties of the
applicant, respectively.® For example in Spain the examination is carried out by
means of specific protocols relating to the psychological and physical requirements;
the general hazards of work on board; and the fishing area to be visited. The medical
examination often includes tests of eyesight and hearing.>

The particulars to be included in the certificate are prescribed in the vast majority
of countries in model forms.** Most notably, Poland indicates that since 1 January
2001, the health certificates issued to fishermen have to be in accordance with the
model presented in Annex E to the Guidelines for conducting pre-sea and periodic
medical fitness examination for seafarers. In general, the medical certificate must
attest that the person is not suffering from any illness or disease, which tends to
aggravate or constitutes a risk for the other fishermen on board.* In addition, certain
countries provide for alist of medical counter indications, which may prevent admis-
sion to work.*

Validity and appeal

The vast majority of countries determine the period of validity of medical certifi-
cates applicable to the fishing sector for persons over 21 years of age, which usualy

“ New Zealand, United Kingdom.

“ Azerbaijan, Belgium, Brazil, Bulgaria, Costa Rica, Cuba, Ecuador, Germany, Guatemala, Guinea,
Liberia, Netherlands, Norway, Panama, Poland, Russian Federation, Spain, Tunisia, Uruguay (ratified
C. 113); Austrdia, Chile, Denmark, Estonia, Greece, Indonesia, Japan, Republic of Korea, Lithuania,
Mexico, New Zealand, United Kingdom.

% Belgium, Costa Rica, Ecuador, Guatemala, Poland, Spain, Tunisia (ratified C. 113); Austrdia,
Denmark.

5t Belgium, Costa Rica, Cuba, Germany, Guinea, Norway, Peru, Poland, Spain, Tunisia, Uruguay
(ratified C. 113); Romania

%2 Azerbaijan, Belgium, Brazil, Costa Rica, Cuba, Germany, Guatemala, Guinea, Norway, Peru,
Poland, Russian Federation, Spain, Tunisia, Uruguay (ratified C. 113); Denmark, New Zealand, Romania.

5 Costa Rica, Ecuador, Germany, Guinea, Liberia, Norway, Panama, Peru, Poland, Spain, Tunisia,
Uruguay (ratified C. 113); Denmark, Republic of Korea, New Zeaand.

% Azerbaijan, Belgium, Brazil, Bulgaria, Costa Rica, Cuba, Ecuador, Germany, Guatemala, Guinea,
Liberia, Netherlands, Norway, Panama, Peru, Poland, Russian Federation, Spain, Tunisia, Uruguay
(ratified C. 113); Australia, Chile, Denmark, Estonia, Greece, Japan, Republic of Korea, Lithuania,
Mexico, New Zealand, Romania, United Kingdom.

% Azerbaijan, Belgium, Brazil, Costa Rica, Ecuador, Germany, Guatemala, Guinea, Liberia,
Netherlands, Norway, Panama, Peru, Poland, Russian Federation, Spain, Tunisia, Uruguay (ratified
C. 113); Denmark, Japan, Republic of Korea, New Zealand, Romania

% Azerbaijan, Germany, Norway, Panama, Poland, Russian Federation (ratified C. 113); Denmark.
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amounts to two years;* frequently, the medical certificate already expires after one
year.® Most of the countries provide that the medical certificate has to be renewed at
least annually in the case of persons of less than 21 years of age,® whereas a few
countries prescribe that solely the medical certificates of persons under 18 years of
age expire after up to one year.®** Some member States lay down that, if a certificate
expires during atrip, it remains valid until the return of the vessel.

Most of the ratifying countries set out that a person who has been refused a medi-
cal certificate can contest the result of the examination by having recourse to the
competent authority and requesting another medical examination. This is carried out
by a specia independent medical commission or an approved independent phys-
ician.®

Conclusions

Information obtained by the Office indicates that the 29 countries that have rati-
fied Convention No. 113 are not alone in having national laws and regulations on
medical examinations for fishermen — or for seafarers in general, without excluding
fishermen; a substantial number (at least 16) have legidlation in this area. It would
appear that some countries may not have ratified the Convention due to the require-
ment that examinations for persons under 21 years of age should take place annually
(apparently, they consider a person as an adult at 18 years and not 21 years of age,
and therefore do not require more frequent examinations unless the person is less than
18 years of age). While severa States provide that medical examination should be
free of charge, this is apparently not a widespread requirement.

The Office is also examining how the ILO/WHO Guidelines for conducting pre-
sea and periodic medical fithess examinations for seafarers could be reflected in the
new standard.

Though many countries require medical examinations— and medical certificates—
for fishermen, it would appear that this requirement is more likely to be applied to
those considered “employees’ of a vessel owner; it is less likely to apply to those
owning their own vessels, working as “co-adventurers’, or those engaged outside
formal employment relationships. This category would include most small-scale and
artisana fishermen (groups which, it would appear, have at least as high rates of
fataity, injury and illnesses as those working on larger vessels). Thus, it is not clear
whether Convention No. 113 is contributing meaningfully to the improvement of the

5" Belgium, Costa Rica, Cuba, Ecuador, Germany, Liberia, Norway, Poland, Spain, Tunisia, Uru-
guay (ratified C. 113); Denmark.

% Azerbaijan, Guatemala, Netherlands, Panama, Russian Federation, Ukraine (ratified C. 113);
Chile, Republic of Korea.

% Azerbaijan, Belgium, Costa Rica, Ecuador, Germany, Guatemala, Guinea, Netherlands, Norway,
Panama, Russian Federation, Spain, Tunisia, Ukraine (ratified C. 113); Chile, Republic of Korea,
Lithuania

% Brazil, Cuba (ratified C. 113); Denmark, New Zealand, United Kingdom.

1 Azerbaijan, Ecuador, Germany, Guatemala, Guinea, Norway, Peru, Poland, Russian Federation,
Tunisia, Uruguay (ratified C. 113); New Zealand, United Kingdom.

% Azerbaijan, Belgium, Brazil, Costa Rica, Cuba, Germany, Guatemaa, Guinea, Liberia,
Netherlands, Norway, Panama, Poland, Russian Federation, Tunisia, Uruguay (ratified C. 113).
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health and safety of the mgjority of the world’ s fishermen. A new standard, therefore,
might seek to provide mandatory or recommendatory provisions aimed at reaching
this currently unprotected group. There may aso be grounds for linking the issue of
medical examination to disability, unemployment and retraining benefits.

COMPETENCY CERTIFICATESAND VOCATIONAL TRAINING

As indicated elsewhere in the report, fishing can be a hazardous profession. It is
also an increasingly technologically sophisticated profession, at least in many fisher-
ies. Training is important to ensure that fishermen can perform their duties safely and
efficiently. It also provides the necessary skills needed to improve income security
and professional advancement. Training in responsible fishing may aso contribute to
the preservation of fish stocks and protection of the marine environment.

The ILO’s Tripartite Meeting on Safety and Health in the Fishing Industry con-
cluded, inter dia, that:

Training is an essential means of addressing occupational safety and health issues ... ,
and occupational safety and headlth issues should be an integral part of al training
programmes for fishermen. Training, including refresher courses, should address dif-
ferent types of fishing gear, fishing operations and disaster preparedness, and should
reflect the provisions of the STCW-F Convention, ILO’s Vocational Training (Fisher-
men) Recommendation, 1966 (No. 126), and other relevant international codes and
guidance.

Generally speaking, the smaller the vessel, the less likely it is that the skipper and
other officers will be required to hold a competency certificate. However, partly
because of the high accident rate in fishing — involving, for example, capsizing due to
loss of stability — some countries are moving towards requiring competency certifi-
cates for key positions on smaller vessels. The same tendency appliesto basic training
of fishermen, with greater attempts to provide such training to all members of
the crew.

International standards on competency certificates

ILO standards

The Fishermen’s Competency Certificates Convention, 1966 (No. 125), provides
for ratifying States to establish standards of qualification for certificates of compe-
tency entitling a person to perform the duties of a skipper, mate or engineer on board
fishing vessels within the scope (above 25 grt). It aso prescribes the minimum age for
the issue of a certificate, minimum years of sea service and the subjects on which
candidates are to be examined. It provides that an efficient system of inspection isto
be ensured. Some of the principles contained in this Convention have also been in-
cluded in the STCW-F Convention (see below). As at 15 September 2002, Conven-
tion No. 125 had been ratified by ten member States.®® The substantive text of the
Convention is provided in Annex 1.

8 Belgium, Brazil, Djibouti, France, Germany, Panama, Senegal, Sierra Leone, Syrian Arab
Republic, Trinidad and Tobago.
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The Governing Body requested the Tripartite Meeting on Safety and Health in the
Fishing Industry (Geneva, December 1999) to provide views on this Convention. The
Tripartite Meeting took the view that Convention No. 125 should be revised to take
into account developmentsin the fishing industry, inter alia, to bring it up to date with
the level of technology on present-day fishing vessels. With reference to the existing
IMO STCW-F Convention, the question was raised as to whether one international
instrument on issues of competency was not sufficient. The Tripartite Meeting agreed
that, in the light of the different supervisory mechanisms applicable to IMO and ILO
Conventions, the method of adoption of ILO instruments and the need for compre-
hensive coverage, a revision of Convention No. 125 was appropriate. Against this
background, the Tripartite Meeting recommended to the LILS Committee’s Working
Party the revision of Convention No. 125% and the inclusion of this item in the
portfolio of proposals for the agenda of the International Labour Conference.® These
proposals were agreed by the LILS Committee and the Governing Body. %

IMO standards

The STCW-F Convention was adopted in 1995 by an IMO Conference which
included 74 representatives from governments, the ILO, the FAO, other United
Nations system specialized agencies and a number of intergovernmental and non-
governmental organizations. The Convention includes articles covering general obli-
gations; definitions; application; communication of information; other treaties and
interpretation; certification; nationa provisions; control (including port state control);
and promotion of technical cooperation. The detailed requirements of the Convention
are set out in an annex. Requirements concern skippers and watchkeepers on vessels of
24 metres in length and over, chief engineers and engineering officers
on vessels of 750 kW propulsion power or more, and personnel in charge of radio
communications. Chapter Il of the Annex to the Convention includes requirements
for basic safety training for al fishing vessel personnel. As at 30 September 2002, the
STCW-F Convention had been ratified by four countries.®

Comparison of Convention No. 125 and STCW-F Convention

Thus, there are now two international Conventions addressing competency cer-
tificates; an ILO Convention adopted in 1966 and an IMO instrument adopted in
1995.% |n comparing these instruments (see table 3.1), the Office notes two particu-
larly important differences (in addition to the greater level of detail found in the
STCW-F Convention):

5 1LO: Note on the Proceedings, op. cit., p. 40.

% GB.277/LILS/4.

% GB.277/11/2, para. 8; GB.277/205.

5 Denmark, Iceland, Russian Federation, Ukraine.

% Another ILO instrument, the Officers Competency Certificates Convention, 1936 (No. 53),
which applies to vessels above 200 grt, does not exclude fishing vessels.
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e the STCW-F Convention includes, through the provisions of Chapter Il of its
Annex, requirements for safety training of all fishing vessel personnel, while
Convention No. 125 does not;

e the STCW-F Convention includes “port state control” provisions, while Conven-
tion No. 125 does not.

Table 3.1. A comparison of provisions in Convention No. 125 and in the STCW-F

Convention
Issue ILO Convention No. 125 STCW-F Convention
Scope and “Fishing vessel” includes all ships or “Fishing vessel” or “vessel” means any
definitions boats, of any nature whatsoever, vessel used commercially for catching
whether publicly or privately owned,  fish or other living resources of the sea.
engaged in maritime fishing in salt “Seagoing fishing vessel” means a
waters and registered, except: fishing vessel other than those which
— under 25 gt; navigate exclusively in inland waters or
— engaged in whaling or similar in waters within, or closely adjacent to,
pursuits; sheltered waters or areas where port
— engaged in fishing for sport or regulations apply.
recreation;
— fishery research or protection The Annex, Regulation 1/2, provides,
vessels. inter aliag, that “[t]he Administration of a

Party, if it considers it unreasonable and
The competent authority may, after practicable to apply the full requirements

consultation with fishing vessel of certain Regulations in Chapter 11 (see
owners and fishermen’'s organiza- below) to personnel on board a fishing
tions, where such exist, exempt vessel less than 45 metres in length

fishing vessels engaged in inshore operating exclusively from its ports and
fishing, as defined by national laws fishing within its limited waters, may

and regulations. determine which of these regulations
should not apply, whally or in part, to

The terms “skipper”, “mate” and such personnel, without derogation from

“engineer” are defined. the principles of safety in the
Convention”.

The Convention “shall apply to person-
nel serving on board seagoing fishing
vessels entitled to fly the flag of a Party”.

Under the Annex, Regulation 1,
Definitions, there are also definitions of
“limited waters” and “unlimited waters’,
as well as definitions of “skipper”,
“officer”, “officer in charge of a
navigational watch”, “engineer officer”,
“chief engineer officer”, “second
engineer officer”, and “radio operator”.
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Issue ILO Convention No. 125 STCW-F Convention
Certification States shall establish standards of Chapter 1l of the Convention sets out, in
qualification for certificates for Regulations, mandatory minimum
skippers, mates, engineers. requirements for certification of:
— skippers (Reg. 1) and officers (Reg. 2)
All fishing vessels to which the in charge of a navigational watch, on
Convention applies to carry a fishing vessels of 24 metres in length
certified skipper. and over operating in unlimited
waters,
All fishing vessels over 100 grt —  skippers (Reg. 3) and officers
engaged in operations and areas (Reg. 4) on fishing vessels 24 metres
defined by national laws and in length and over operating in
regulations to carry a certified mate. limited waters;
All fishing vessels with an engine — chief engineers (Reg. 5) and second
power above a level to be deter- engineer officers (Reg. 5) of fishing
mined by the competent authority, vessels powered by main propulsion
after consultation with fishing vessel machinery of 750 kW propulsion or
owners and fishermen’s organiza- more;
tions where they exist, shall be — personnel in charge of or performing
required to carry an engineer (some radio-communication duties (Reg. 6)
exceptions provided). Exceptions for on board fishing vessels.
individual cases.
It also sets out requirements to ensure
Certificates of skippers, mates or continued proficiency of skippers,
engineers may be full or limited, officers and engineer officers (Reg. 7)
according to size, type and nature of  and GMDSS personnel (Reg. 8).
area of operations of the fishing
vessel, as determined by national
laws and regulations.
Basic safety Requirements concern only Chapter 111 requires basic safety training
training skippers, mates and engineers. (survival techniques; fire prevention and
fire-fighting; emergency procedures;
elementary first aid; prevention of
marine pollution; prevention of ship-
board accidents) for al fishing vessel
personnel (the administration shall
determine whether and, if so to what
extent, these provisions shall apply to
personnel of small fishing vessels or
personnel aready employed on fishing
vessels).
Watchkeeping Skippers and mates must show Chapter 1V sets out basic principles to be

knowledge of collision regulations,
navigation and related subjects.

observed in keeping a navigational watch
on board fishing vessels.
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Issue ILO Convention No. 125 STCW-F Convention
Minimum age Minimum age for certificates shall not ~Candidates for certification of officers in
and minimum be less than: charge of a navigational watch on fishing
professional — 20 yearsin the case of askipper;  vessels of 24 metres in length and over
experience for — 19 yearsin the case of amate; operating in unlimited waters and in
issue of cetificates — 20 yearsin the case of an engineer. limited waters, and chief engineers and
of competency second engineer officers of fishing
For skippers engaged in inshore vessels powered by main propulsion
fishing, and for engineers on vessels ~ machinery of 750 kW propulsion power
with engine power below a certain or more, must be not less than 18 years
level, after consultation with vessel of age.
owners and fishermen’s organizations,
minimum age may be fixed at 18. There are sea service requirements. It is
aso possible to substitute a part of
Minimum professional experience seagoing service on fishing vessels with
for issue of a mate's certificate of approved seagoing service as an officer
competency shall not be less than three in charge of a navigational watch on
years sea service engaged in deck seagoing ships covered by the STCW
duties. Convention or by a period of specia
training.
Minimum professional experience
for issue of a skipper’s certificate of
competency shall not be less than
four years' sea service engaged in
deck duties (some exceptions
possible).
Minimum professional experience
for issue of an engineer’s certificate
of competency shall not be less than
three years' sea service in the engine-
room (exceptions possible).
Reduced requirement for sea service
possible if person has completed an
approved training course — but in no
case less than 12 months.
Examinations Candidates for certificates shall be Candidates for certification shall “have

required to show knowledge of a
range of subjects listed (in Articles
11 and 12).

passed an appropriate examination or
examinations for assessment of compe-
tence to the satisfaction of the Party”.
The material to be covered is set out in
detail in Chapter Il. A candidate who
holds a valid certificate for competency
issued in accordance with the STCW
Convention need not be re-examined in
certain subjects.
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Issue ILO Convention No. 125 STCW-F Convention
Enforcement States shall ensure enforcement of Each Party shall establish processes and
measures national laws or regulations by an procedures for impartial investigation of

efficient system of inspection.

National laws or regulations giving
effect to the provisions of the
Convention shall provide for cases
in which the State may detain vessels
registered in its territory on account
of a breach of laws or regulations.

National laws and regulations shall
prescribe penalties or disciplinary
measures in cases where laws and
regulations are not respected,
including when a fishing vessel
owner has engaged a person not
certificated as required and when a
person has obtained by fraud or
forged documents an engagement to
perform duties requiring certifica-
tion without holding the requisite
certificate.

any reported incompetency, act or
omission, that may pose a direct threat
to safety of life or property at sea or to
the marine environment, by the holders
of certificates.

Each Party shall prescribe pendties or
disciplinary measures.

In particular, such penalties or disciplin-
ary measures shall be prescribed and
enforced in cases in which:

— an owner, owner's agent or skipper
has engaged a person not holding a
certificate;

— askipper has alowed any function
or service in any capacity by a
person not holding a certificate or
dispensation;

— aperson has obtained by fraud or
forged documents an engagement to
perform any function.

A Party within whose jurisdiction there is
based an owner or owner’s agent or any
person who is believed to have clear
grounds to have been responsible for, or
to have knowledge of, any apparent non-
compliance shall extend all cooperation
possible to any Party which advises it to
initiate proceedings under its jurisdiction.

International standards on vocational training

Recommendation No. 126

The Vocational Training (Fishermen) Recommendation, 1966 (No. 126), as its
name indicates, sets out guidance concerning the training of fishermen. It is divided
into five main parts: Scope and definitions, National planning and administration;
Training programmes, Methods of training; and International co-operation. As a Rec-
ommendation, the instrument is not subject to ratification and there are therefore no
article 22 reports submitted by member States on its application. The Recommenda-
tion differs from Convention No. 125 and the STCW-F Convention in that it provides
substantial guidance on — as the titles of its parts indicate — such matters as planning,
coordination, financing and methods of training. The substantive text of the Recom-
mendation is provided in Annex | of this report.
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FAO/ILO/IMO Document for Guidance on Training and Certification of Fishing
Vessel Personnel

The FAO/ILO/IMO Document for Guidance on Training and Certification of
Fishing Vessel Personnel contains very detailed guidance on the training and certifi-
cation of fishing vessel personnel on small and large fishing vessels and fishing on an
industrial scale. It isintended to provide guidance for those developing, establishing
or reviewing national training schemes for training and certification programmes for
fishing vessel personnel.

The origina “Document for Guidance on Fishermen’s Training and Certifica-
tion” was prepared by ajoint FAO/ILO/IMO Working Group in the early 1980s and
published in 1985. It drew to a great degree upon Convention No. 125 and Recom-
mendation No. 126. At that time, the IMO did not have a Convention concerning the
training of fishermen. In 1997 the Maritime Safety Committee proposed the revision
of the Document for Guidance — primarily to bring it into line with the provisions of
the STCW-F Convention and the FAO Code of Conduct for Responsible Fisheries.
This was agreed by the ILO Governing Body and the FAO. A Joint FAO/ILO/IMO
Working Group was established and met twice, in 1998 and 1999, to carry out this
work. Following consideration by the Governing Body,® the Maritime Safety Com-
mittee and the FAO, the revised version was published by the IMO in 2001.

The major proposed revisions to the now 312-page publication included: bringing
it into line with the provisions of the STCW-F Convention, including a new chapter
concerning the “functional skill training option” ;" adding a new chapter and appendix
concerning the FAO Code of Conduct for Responsible Fisheries; adding an appendix
concerning fatigue; and adding an appendix concerning the principles to be observed
in keeping an engineering watch. The revised Document for Guidance contains guid-
ance on most of the issues covered by ILO Recommendation No. 126. It is also much
more detailed than the Recommendation.

Regional standards

European Union

Council Directive 89/391/EEC of 12 June 1989 on the introduction of measures
to encourage improvements in the safety and health of workers at work sets out gen-
eral requirements on training of workers in al sectors. Council Directive 93/103/EC
of 23 November 1993 concerning the minimum safety and health requirements for

% See GB.277/14, para. 71.

 The “functional skill training option” provides guidance to national administrations on the use of
skills-based training and assessment arrangements in conjunction with the established systems for
determining the competence of fishing vessel personnel. The skills-based training system involves
different approaches to curricula, methods of teaching, assessment and certification to those traditionally
used. It focuses on the ability of a person to perform skilled tasks and the practical application of
knowledge in a range of variable operational situations. Competency is determined when the fisherman
can prove his ability to perform a predetermined range of skills or functions to an agreed standard.
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work on board fishing vessels includes provisions on training workers. Article 9 gen-
erally concerns training applicable to all workers on fishing vessels; article 10 con-
cernstraining of persons likely to command avessel. Council Directive 92/29/EEC of
31 March 1992 on the minimum safety and health requirements for improved medical
treatment on board vessels provides, inter aia, that each Member State shall take
measures to ensure that “al persons receiving professional maritime training and in-
tending to work on board ship have been given basic training in the medical and
emergency measures to be taken immediately in the event of an accident or serious
medical emergency” and that “the captain and any worker or workers to whom he
delegates the use of the medical supplies ... have received special training updated
periodically, at least every five years, taking into account the specific risks and needs
connected with the different categories of vessel and in accordance with the general
guidelines set out in Annex V" (which provides further detail on the medical training
of the captain and designated workers).

Southern Africa

In Southern Africa, the Southern African Development Community Protocol on
Fisheries provides, in article 15, that “ State Parties [to the Protocol] shall comply
with the International Maritime Organization standards for certification of seamen,
marine engineers, masters of vessels, and other seagoing personnel”.™

National law and practice concerning competency certificates

This section is based on reports concerning the application of Convention No.
125, submitted to the ILO by ratifying States in accordance with article 22 of the ILO
Consgtitution, and information on other countries provided to or obtained by the
Office.

Scope of application

Certain countries have national laws and regulations concerning competency cer-
tificates which exclusively apply to fishing vessels.” In other countries, the pertinent
provisions usually cover all merchant vessels or all seafarers, without the exclusion of
fishing vessels or fishermen, respectively.™

The national laws and regulations on articles of agreement very often contain
exclusions from the application:

" Reported by J. Dahl and A. Masarakufain: Conditions of work in the fisheries sector — An overview
of SADC member Sates, an unpublished paper, commissioned by the ILO and prepared by the Namibian
Economic Policy Research Unit (Aug. 2002).

2 Belgium (retified C. 125); Denmark, Lithuania, Netherlands, Norway, Spain, Tunisia, United
Kingdom.

3 Germany, Panama, Senegal, Syrian Arab Republic, Trinidad and Tobago (ratified C. 125);
Australia, Denmark, Estonia, Greece, India, Indonesia, Japan, Republic of Korea, Lithuania, Mexico,
Netherlands, New Zealand, Norway, Peru, Poland, Romania, Spain, United Kingdom, United States.
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e Nationa laws and regulations do not sometimes apply to fishing vessels below a
certain size: e.g. less than 25 tonnes; ™ less than 30 grt; ™ less than 16.5 metres; ™
less than 200 gt.”” Nonetheless, a few examples may be cited, where the national
laws and regulations do not contain any exclusions.™

® |n addition, some countries have excluded certain types of fishing vessels, e.g.
vessels fishing for sport or recreation™ and fishery research and protection
vessels.®

e Other countries exclude certain navigation areas, e.g. fishing vessels not operat-
ing outside the prescribed limits;®! fishing vessels proceeding on a voyage other
than an overseas voyage;® fishing vessels not operating on the high seas;® and
fishing vessels engaged in inshore fishing.®

Finally, national laws and regulations often provide that the competent authority
may in individual cases permit a fishing vessel to put to sea without the full comple-
ment of certificated personnel,® e.g. if no suitable substitutes are available and it is
safe to alow the vessel to put to sea, in cases of force majeure, etc.

Requirements on competency certificates

Table 3.2 summarizes the information from a number of member States — ratify-
ing and non-ratifying — concerning the requirements on competency certificates as
covered by Convention No. 125.

National laws and regulations concerning vocational training programmes

In Denmark, an Order provides that no person may perform work on board a
fishing vessdl, irrespective of its tonnage, without having completed the basic course
for ship's assistants or a safety course for fishermen of three weeks duration
approved by the Danish Maritime Authority (DMA) and having obtained a certificate
proving it. Older fishermen, having served on board fishing vessels during their life-
time, may continue their job at sea if they pass a specia course of one weeks dura
tion. The DMA introduced in 1994 — in cooperation with the Danish Fishermen's

™ Sierra Leone, Syrian Arab Republic (ratified C. 125); Norway.

s Japan.

6 United Kingdom.

 United States.

8 Germany, Senegd (ratified C. 125); Denmark.

" Trinidad and Tobago (ratified C. 125); Australia, India, Norway, Peru.
8 Belgium, Trinidad and Tobago (ratified C. 125).

8 New Zeaand.

8 Australia.

8 United States.

% Belgium, Syrian Arab Republic, Trinidad and Tobago (ratified C. 125).

& Belgium, Germany, Senegal, Syrian Arab Republic, Trinidad and Tobago (ratified C. 125);
Norway, Poland.
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Organization (shipowners) and the General Workers Union in Denmark — a
programme for training commercial fishermen. The training consists of a safety
course for fishermen of three weeks' duration, followed by six months' sea service,
22 weeks' shore-based training and 12 months sea service. The training is voluntary
for young fishermen, but allows young people to start their training at the age of
16 years if there is an agreement, covering the complete education period, between
the young fishermen and the Danish Fishermen’s Organization. The training for com-
mercial fishermen enjoys the same status as the basic course for ships assistants,
which gives the possibility to sign as Ordinary Ship's Assistant on board merchant
vessels. Persons having passed the skipper examination also have the opportunity to
pass similar examinations for merchant vessels below 3,000 tonnes. Persons leaving
the industry have the possibility, through a general system for all industries, to receive
necessary additional training to obtain competence ashore.

The traditional route to certificates of competency for fishermen in the United
Kingdom has been by written examination and afinal oral examination. The National
Vocational Qualification (NVQ) operates in tandem with the written examination
route. The NVQ route allows candidates to demonstrate their competency in tasks
rather than by sitting a traditional examination. The candidates’ underpinning know-
ledge is also tested by various means before they are found to be competent.

In Spain, the Marine Social Institute (ISM) has seven schools for specific nautical
and fishing professional training; this training is divided into five cycles of medium
and superior grade of the professional maritime fishing family. Training plans are
developed in consultation with the fishing sector.

In Mauritius, the Ministry of Fisheries, with the collaboration of the Sea Training
Schooal, carries out a training course for banks fishermen. Each training session lasts
for two weeks; after successful completion of the course, a Bank Fisherman Profi-
ciency Certificate is awarded.

The Education Act in Norway regulates all education at primary and secondary
level. The main model for vocational training involves two years of theoretical educa-
tion in the upper secondary school (one-school-year foundation course and one-
school-year advanced course |) and one year’s apprenticeship training. For fishermen
the relevant courses are: foundation course agriculture; fishing and forestry; advanced
course |; and fishing and catching. After two years of apprenticeship training the
apprentice can be examined for a certificate of apprenticeship as a fisherman. The
necessary safety training is given during the apprenticeship.

In Namibia a training ingtitution established at Walvis Bay provides training to
the standards set out in the STCW-F Convention. It also trains fisheries inspectors and
observers as well as technical assistants for fisheries inspectors.®

In Tunisia, a decree establishes the vocational training system for the specialized
labour force working on board fishing vessels.

In other countries (e.g., Poland, Romania), training for the fishing sector appears
to be conducted by nautical colleges or academies. A special act for the promotion of
employment of seafarers applies to fishermen working on vessels covered by the
Mariners Law. In Panama, there is no special training centre for fishermen; however,
the nautical school (for merchant seafarers) has established a specia training
programme with the assistance of Japan.

% Reported by J. Dahl and A. Masarakufa, op. cit.
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Conclusions

The hazardous nature of the fishing occupation (see later in this report), the
increased technical sophistication of fishing, and the need to ensure that fishermen are
trained or otherwise made aware of responsible fisheries issues, would seem to indi-
cate that it is desirable to promote training in an international standard.

Of the two international Conventions concerning this subject — ILO Convention
No. 125 and the STCW-F Convention — the latter appears to be the more modern and
comprehensive instrument. As noted above, it goes beyond Convention No. 125 by
requiring the safety training of all fishing vessel personnel and “port state control”
(though such provisions would only be applicable to arelatively small percentage of
the world fishing fleet). On the other hand, the STCW-F, despite having been adopted
in 1995, has been ratified by fewer States than Convention No. 125. Furthermore,
many provisions of Recommendation No. 126 continue to be relevant to many aspects
of the vocational training of fishermen.

With this in mind, it would appear that the new ILO standard for the fishing
sector might include mandatory — but general — provisions concerning training and
perhaps recommendatory provisions providing greater detail, with links to the
STCW-F Convention and to the FAO/ILO/IMO Document for Guidance on Training
and Certification of Fishing Vessel Personnel.

IDENTITY DOCUMENTS FOR FISHERMEN

Many fishermen, like other seafarers, enter into the territory of a State other than
their State of nationality when: they are on shore leave; they are joining or transfer-
ring to another ship; or they are in transit to join a ship in another country or for
repatriation. The value of providing certain fishermen with a document to facilitate
shore leave or travel has therefore been raised at recent ILO meetings, particularly by
representatives of fishermen’s organizations.

International standards

The Seafarers Identity Documents Convention, 1958 (No. 108), establishes in-
ternational standards concerning the form and content of nationa identity cards for
seafarers, and provides for their reciprocal recognition in order to alleviate the diffi-
culties and inconveniences which may arise when seafarerstake leave in foreign ports,
travel in transit or are in the course of repatriation. 8 The Convention provides, in
Article 1(1) that it “appliesto every seafarer who is engaged in any capacity on board
avessel, other than a ship of war, registered in aterritory for which the Convention is
in force and ordinarily engaged in maritime navigation”. Article 1(2) further provides
that “[i]n the event of any doubt whether any categories of persons are to be regarded
as seafarers for the purposes of this Convention, the question shall be determined by
the competent authority in each country after consultation with the shipowners' and
seafarers organizations concerned”. As at 15 September 2002, the Convention has
been ratified by 61 member States.

8 D. Pentsov, op. cit., pp. 533-603.
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The Working Party on Standards of the ILO’s Tripartite Meeting on Safety and
Health in the Fishing Industry, did not specifically discuss Convention No. 108; how-
ever, it raised the issue of identity documents for fishermen during its discussion of
the Fishermen’s Articles of Agreement Convention, 1959 (No. 114). Inter dlia, the
Working Party:

... considered that this Convention [No. 114] was in need of partial revision in order to
include new provisions for an identification document for fishermen based on that
applicable to seafarers. It was felt that developments in the fishing industry which had
now become globalized necessitated that fishermen be provided with such documents
to facilitate matters like visas, shore and port leave as well as repatriation.

The Governing Body, when it considered the proposals concerning the revision
of Convention No. 114, agreed with the recommendation for the partial
revision of Convention No. 114 but did not specifically comment on the issue of an
identity document for fishermen.®

In March 2002, the Governing Body at its 283rd Session placed an urgent item on
the agenda of the 91st Session (June 2003) of the International Labour Conference,
concerning improved security of seafarers’ identity with a view to the adoption of a
Protocol to Convention No. 108. The question will be examined according to the
single-discussion procedure established under article 38 of the Standing Orders of the
Conference, and the new instrument will be considered with aview to adoption by the
Conference at its 91st Session in June 2003.%° At the time this law and practice report
was prepared, there had been no discussion of whether or not the Protocol to Conven-
tion No. 108 should apply to or exclude fishermen.

Regional requirements

The Schengen Agreement and Council Regulation (EC) No. 539/2001 of 15
March 2001 is the framework setting uniform immigration regulations for 15 Euro-
pean States. It is atext of general application and does not contain specia provisions
concerning seafarers or fishermen.®

National laws and practice

On the whole, information available to the Office indicates that fishermen work-
ing abroad are able to obtain a seafarers’ identity document or seafarers’ book. This
appears to be the situation in several countries.®* In the Netherlands, seamen’s books
are provided. All seafarers, including fishing vessel personnel, must be in possession
of a passport. In Spain, workers at sea who are not Spanish must embark with a
maritime identity document referred to under Convention No. 108, delivered by

8 GB.277/11/2, para. 8, GB.277/LILS4, para. 50, GB.277/LILS/\WP/PRS/2, para. |.3.

% For afull discussion of this issue, see ILO: Improved security of seafarers’ identification, Report
VI1I(1), International Labour Conference, 91st Session (Geneva, 2003).

9 A discussion of the Agreement and its impact on the movement of seafarers may be found in
Report VII(2), ibid.

% Denmark, Japan (for those covered by the Mariners' Law, i.e. seagoing fishing vessels of 30 gt and
greater), Mauritania, Mexico, Panama, Poland, Romania, Spain, Tunisia.
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another country in accordance with the provisions of article 32 of the Order of
18 January 2000 — which approves the Regulation on the Despatch of Vessels.

In some countries — for example, the United States — fishermen are apparently not
provided with such documents. Norway also does not issue identity documents to
fishing vessel personnel, irrespective of trading area (the relevant regulations for sea-
farers, Regulations concerning Supervision of Maritime Service of 25 November
1988 (No. 940) section 5, exclude personnel on fishing or catching vessels if these
vessels are employed for fishing or catching). In the United Kingdom, the Merchant
Shipping (Seamen’s Documents) Regulations, 1987, currently preclude the issue of
United Kingdom seafarer identity documents (British Seamen’s Cards) to United
Kingdom seafarers employed on fishing vessels, though new regulations are being
developed to resolve this.

In Canada, in British Columbia, the fishing industry is limited to Canadian west
coast waters and identity documents are not necessary. However, in Newfoundland all
commercial fishers are required to have registration cards showing they are registered
with the Professional Fish Harvesters Certification Board (PFHCB) and authorized to
fish in the Province. |dentity documents for offshore trawlermen are matters covered
by collective agreement. In India, there is no specific identity document for fishing
vessel personnel working abroad except the passport and competency certificates (for
those certified). State governments provide identity cards to fishermen.

In Malaysia, the Department of Fisheries Maaysia has issued identity cards to
fishermen to ease their identification and control. Foreign fishermen must have spe-
cia permission from the Director-General of Fisheries (Malaysia) to work on board a
Malaysian fishing vessel. In Mauritius, fishermen are issued a Banks Fishermen Con-
tinuous Record Book.

Conclusions

From the information obtained by the Office, it appears that access to identity
documents is most important to fishermen working on foreign vessels or vessels on
international foreign voyages. This issue could be dealt with by a mandatory or rec-
ommendatory provision in the new fishing standard calling for ratifying States to
issue identity cards for fishermen employed on foreign vessels or vessels on interna-
tional voyages.

RECRUITMENT AND PLACEMENT/CONTINUITY OF EMPLOYMENT

There are a variety of ways in which fishermen obtain employment on fishing
vessels. Some are recruited directly by the captain of the vessel; some by the owner;
others find jobs through trade unions. Many fishermen start work in the industry by
working for or alongside a parent on a family-owned vessel. In a number of countries
or regions within countries, there have been attempts to “professionalize” fishing,
linking together the issues of employment, training (particularly safety training) and
registration. This may involve trying to increase safety, stabilize income and decrease
fishing effort in order to prevent over fishing.

Some migrant fishermen may find employment through recruitment and place-
ment agencies. In recent years, the ILO has received or become aware of reports of
abusive practices among a number of these agencies. Problems include: payment for
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jobs, false contracts; and the berthing of fishermen in floating hotels and barracks
with very poor accommodation. While the governments of the countries concerned
seem to have taken action to address these problems, the situation appears to be
persistent. At one point, China went as far as to ban its nationals from working on
Taiwan (China) vessels until conditions were improved.®

Theissue of recruitment and placement may only be appropriate for some segments
of the fishing sector, notably as concerns the employment of fishermen on foreign-flag
vessals. These instruments, or at least the principles they reflect, may be particularly
relevant to countries which supply large numbers of fishermen to foreign fleets.

Recruitment and placement

International standards

There is no specific instrument on this subject specifically addressing fishermen.
However, there are two applicable to seafarers. the Recruitment and Placement of
Seafarers Convention, 1996 (No. 179), and its accompanying Recommendation
(No. 186), which could be applied to international commercial fishing. Convention
No. 179 revised an early ILO instrument, the Placing of Seamen Convention, 1920
(No. 9), which provided, inter alia, that “the business of finding employment for
seamen shall not be carried on by any person, company, or other agency, as a com-
mercial enterprise for pecuniary gain ...”. Convention No. 179 provides the possibil-
ity of private recruitment and placement agencies, but requires that these shall be
operated in conformity with a system of licensing or certification or other form of
regulation. It includes a number of provisions aimed at ensuring that seafarers. are
properly qualified; have contracts which are in accordance with applicable laws, regu-
lations and collective agreements; are informed about their rights and duties under
their contracts prior to or in the process of engagement; and are able to examine
contracts before they are signed and receive copies after they are signed. There are
also provisions for complaint procedures. Convention No. 179 provides in particular
that “member States shall ... ensure that no fees or other charges for recruitment or for
providing employment to seafarers are borne directly or indirectly, in whole or in
part, by the seafarer”. Article 3 provides that “[n]othing in this Convention shall in
any manner prejudice the ability of a seafarer to exercise basic human rights, includ-
ing trade union rights’. As at 15 September 2002, the Convention had been ratified by
six States. As with the other Conventions adopted in 1996, Convention No. 179 pro-
vides, in Article 1(2) that “[t]o the extent it deems practicable, after consultation with
the representative organizations of fishing-vessel owners and fishermen ... the compe-
tent authority may apply the Convention to fishermen ...”.

Continuity of employment
International standards

At its November 1978 meeting, the ILO’s Committee on Conditions of Work in
the Fishing Industry adopted, inter alia, a resolution on stabilization of employment

9 Reported in: “China through a lens’, www.china.org.cn/features/photos/index.htm (July 2002)
(site visited 26 November 2002).
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and earnings. Among other things, the resolution “urged [the Office] to carry out a
study to determine to what extent the provisions of [the Continuity of Employment
(Seafarers) Convention, 1976 (No. 145), and the Continuity of Employment (Seafar-
ers) Recommendation, 1976 (No. 154)] might be applied to fishermen ...”. These
standards specifically do not apply to crew members on board a seagoing ship “en-
gaged in fishing ...”. They therefore will not be discussed at length here. However,
the Office does recognize the need to obtain information on laws and regulations
concerning continuity of employment and registration of fishermen. The Office has
not been able to collect extensive information on this subject. However, it has ob-
tained information concerning a few member States — or at least on a few regions
within member States.

National law and practice

The Office did not, in preparing this report, specifically request member States to
provide information concerning the registration of fishermen. It has, however, ob-
served that access to work as acommercia fisherman is often related to such issues as
competency and training. For instance, in some countries fishermen cannot be em-
ployed on vessels, or at least vessels of acertain size, unless they hold certificates (for
some positions) or have at least received basic safety training; thisis aso a require-
ment of the IMO's STCW-F Convention (see section on competency certificates and
vocational training). In many countries, access to the fisheries may be related to li-
cences to fish. In turn, these licences may be linked to the vessel or to the individual.

In Canada, in Newfoundland, there has been an effort for severa years now to
“professionalize” commercial fishing. This has been done for severa reasons, as set
out in the Professional Harvesters Act. The Act establishes the Professional Fish Har-
vesters Certification Board (PFHCB), the objectives of which include “to operate
and maintain a fish harvester registration system”.®

More information concerning the Board is found in Chapter VII.

Conclusions

The issue of recruitment and placement of fishermen is most relevant to fisher-
men serving on foreign vessels. This issue might be dealt with in the new fishing
standard by a mandatory or recommendatory provision caling upon “labour-supply-
ing” States to apply the same regulations concerning recruitment and placement of
fishermen that they apply to seafarers.

The issue of continuity of employment in the fishing sector appears to be vital to
a very wide group of fishermen, in particular due to expected cutbacks in fishing
fleets, and thus fishing jobs, to reduce fishing effort and the pressure on fish stocks.
For these reasons, consideration might be given to including provisions on this issue
in the new fishing standard.

% http://www.pfhch.com (20 September 2002) (site visited on 26 November 2002).



CHAPTER IV
CONDITIONS OF EMPLOYMENT, MANNING AND WORKING TIME

ARTICLES OF AGREEMENT

Multinational companies operating with large factory trawlers and numerous
other vessels, and employing thousands of workers on several oceans, usually have a
formal employment relationship with the fisherman. Small wooden canoes and other
small craft may not. Most fishing operations fall somewhere between these two ex-
tremes. A large number, perhaps most, work under the share system and are consid-
ered “self-employed”. Many countries require “articles of agreement”, i.e. a specia
maritime contract between the crew and the shipowner or ship captain. These “articles
of agreement” involve mutual obligations and, as they are binding, enable the fisher-
men to enforce their rights by law.

International standards

In 1959, the ILO adopted the Fishermen’'s Articles of Agreement Convention,
1959 (No. 114), which had been ratified, as at 30 September 2002, by 22 countries.?
This instrument governs the procedure for determining conditions of work. It stipu-
lates that the persons employed or engaged on board afishing vessel must sign articles
of agreement with the owner of the fishing vessel or his authorized representative.
The agreement may be made for a definite period, or for avoyage or, if permitted by
national law, for an indefinite period. It must state the respective rights and obliga-
tions of each of the parties and contain the prescribed particulars, such as. the voyage
or voyages to be undertaken; the scale of provisions to be supplied to the fisherman;
the amount of hiswages or his share and the method of calculating such share; as well
as the termination of the agreement and the conditions thereof. The substantive provi-
sions of the Convention are provided in Annex | of this report.

National law and practice

This section is based on reports concerning the application of Convention
No. 114, submitted to the ILO by ratifying States in accordance with article 22 of the
ILO Consgtitution, and on information on other countries provided to or obtained by
the Office.

1 Belgium, Bosnia and Herzegovina, Costa Rica, Cyprus, Ecuador, France, Germany, Guatemala,
Guines, Italy, Liberia, Mauritania, Netherlands, Panama, Peru, Slovenia, Spain, The former Yugosav
Republic of Macedonia, Tunisia, United Kingdom, Uruguay, Y ugoslavia.
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Scope of application

Certain countries have national laws and regulations concerning articles of agree-
ment, which exclusively apply to fishing vessels or, respectively, fishermen.? How-
ever, the pertinent laws and regulations usually cover al merchant vessels or,
respectively, all seafarers, without excluding fishing vessels or fishermen.® A few
countries have issued genera labour legislation on contracts of employment, wages,
etc., which applies to every workplace, including fishing vessels.*

The nationa laws and regulations on articles of agreement very often contain
exclusions from the application:

e Nationa laws and regulations sometimes do not apply to fishing vessels below a
certain size: e.g., less than 5 tonnes;® less than 20 tonnes;® less than 75 tonnes;”
less than 20 cubic metres,® less than 20 metres® and less than 80 feet in length®®
and vessels with less than 20 crew members.™* In Norway fishing vessels of less
than 100 grt are only partly covered; and in Japan vessels|ess than 30 grt are only
marginally covered by labour law. Nonetheless, several examples may be cited,
where the national laws and regulations do not contain any exclusions.?

® |n addition, some countries have excluded certain types of fishing vessels: e.g.
vesseals fishing for sport or recreation; fishery research and protection vessels;
training ships®™ and vessels fishing certain species of fish.1®

e Other member States exclude certain navigation areas. e.g., vessels fishing in
ports and harbours or in estuaries of rivers;!” fishing vessels proceeding on a
voyage other than an overseas voyage; *® and vessels operating “ outside the King-
dom” continuously from one year upwards.*®

2 Costa Rica, Ecuador, Germany, Guatemala, Guinea, Netherlands, Peru, Tunisia, United Kingdom
(ratified C. 114); Chile, Mauritius, Thailand.

3 Belgium, Costa Rica, Cyprus, France, Germany, Italy, Liberia, Mauritania, Panama, Tunisia,
United Kingdom, Uruguay (ratified C. 114); Australia, Chile, Denmark, Estonia, India, Indonesia, Japan,
Republic of Korea, New Zealand, Norway, Poland, Romania.

4 Ecuador, France, Netherlands, Spain, Uruguay (ratified C. 114); Japan, Lithuania, Mauritius,
Mexico, Nigeria, Philippines, Romania, Thailand.

5 Cyprus (ratified C. 114).

6 United States.

" Liberia (ratified C. 114).

8 Netherlands (ratified C. 114).

S India.

10 United Kingdom (ratified C. 114).

1 Thailand.

12 Belgium, Costa Rica, Ecuador, France, Germany, Italy, Mauritania, Uruguay (ratified C. 114);
Chile.

13 Guinea, Tunisia (ratified C. 114); India, New Zealand.

¥ Tunisia (ratified C. 114).

B Tunisia (ratified C. 114).

16 Peru, Tunisia (ratified C. 114).

7 Guinea (ratified C. 114).

8 Australia.

¥ Thailand.
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A few countries exempt the owners and fishermen covered by collective agree-
ments concluded between fishing boat owners and fishermen’s organizations on cer-
tain issues — such as working hours, holiday with pay, sick leave, wages and share of
the catch — from the laws and regulations on articles of agreement. The mgjority of
the countries, however, do not provide that the competent authority may grant
exemptions from the pertinent provisions concerning individual agreements in the
event of a collective agreement being applicable in this area. Even if there are many
collective agreements, they rather seem to complete the national legislation on indi-
vidual agreements and to be consistent with it — sometimes even permitting the refer-
ence to or incorporation of a collective agreement in the crew agreement.

Conclusion of agreement

The member States usually provide that a written agreement between the em-
ployer (owner) or his representative (e.g. master) and the fisherman? has to be con-
cluded and signed by both.2 A number of countries require an agreement to be drawn
up in a format approved by the competent authority.? The contracts in a few coun-
tries, however, may be in writing or oral.®

In a number of cases, the fisherman has to examine further the content of the
agreement at the moment of its signature before the competent maritime authority;
in others, when the agreement is included in or appended to the crew list, at the time
of his registration in the crew list at the maritime authority.?” Frequently the agree-
ments must be endorsed by the maritime authority who is not involved in the conclu-
sion of these agreements and cannot change their provisions; however, the authority
can refuse to endorse the contract in the case of violations of national law.% Similarly,
certain countries stipulate that for the purpose of supervision, the agreements shall be
delivered to the competent authority after their conclusion.®

2 For example Germany (ratified C. 114).

2 Belgium, Costa Rica, Cyprus, Ecuador, France, Guatemala, Guinea, Italy, Liberia, Mauritania,
Netherlands, Peru, Tunisia, United Kingdom, Uruguay (ratified C. 114); Denmark, Estonia, Lithuania,
Norway, Philippines, Romania.

2 The Office has construed in respect of Convention No. 114 that the members of fishermen's
cooperatives fall within its scopeif they are entered on ship’s articles. The master is only covered and thus
required to enter into articles of agreement if he does not act as the representative of the owner in signing
articles of agreement with the crew. See D. Pentsov, op. cit., p. 612.

2 Belgium, Costa Rica, Cyprus, Ecuador, France, Germany, Guatemala, Guinea, ltaly, Liberia,
Mauritania, Netherlands, Panama, Tunisia, United Kingdom, Uruguay (ratified C. 114); Australia,
Denmark, Estonia, India, Indonesia, Japan, Republic of Korea, Lithuania, Mauritius, Mexico,
New Zealand, Norway, Poland, Romania, United States.

CostaRica, Liberia, United Kingdom (ratified C. 114); Australia, Denmark, Estonia, New Zealand.
% Peru, Spain (ratified C. 114); Chile.

% Costa Rica, Guatemala, Italy, Tunisia, Uruguay (ratified C. 114); India.

2 Belgium, France, Germany, Guinea, Mauritania (ratified C. 114).

% Belgium, France, Guinea, Mauritania, Tunisia, Uruguay (ratified C. 114); Australia, Indonesia,
Japan.
2 Netherlands, Spain, United Kingdom (ratified C. 114); Chile, Republic of Korea, Romania.
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One of the major issues raised by the Committee of Experts concerning the appli-
cation of Convention No. 114 deals with the understanding of the agreement. The
Committee has stressed that, in the light of the employment of a large number of non-
national fishermen, it becomes increasingly important to include adequate provisions
to ensure that they have understood the agreement. In the event that they do not
understand the language of the employer, it is necessary to have contracts written in a
language they understand — and, if need be, for the representative of the competent
authority or the master, in the presence of witnesses, to explain the contents of the
contract.*® In some member States the maritime authority ensures that the fisherman
reads the conditions before the enrolment.® In other countries the competent author-
ity even has to satisfy itself that the fisherman has understood the content of the
agreement,* mostly by reading and explaining it to the fisherman. The legidation
frequently lays down that the agreement has to be drafted in simple, clear and self-
explanatory terms.* Most notably, the legislation in Estonia sets out that the copies of
the agreement form and of the pertinent laws and regulations on the notice board shall
be in Estonian and English.

Content of agreement

Most member States ensure that the agreement does not contain anything contrary
to the provisions of national law. For instance, they require that agreements be sub-
mitted to the supervising maritime authority for approval;* stipulate that clauses con-
trary to the national law are null and void;®* or merely forbid such provisions.*
Similarly, certain countries take measures to preclude stipulations purporting to oust
the competent jurisdiction, again by insisting that the agreements be submitted to
the supervising maritime authority for approval; stipulating that clauses derogating
the prescribed national jurisdiction rules are null and void;* or forbidding such
provisions.®

The vast mgjority of the countries provide that the agreement may be made either
for an indefinite or definite period or for a voyage;® but in some cases, the agreement
may only be made for a definite period or a voyage — in other words, agreements for
an indefinite period are not authorized.*

% D. Pentsov: International labour standards — A global approach, op. cit., pp. 577 and 613.

3t Belgium, France, Guinea, Mauritania, Tunisia (ratified C. 114); India

% Costa Rica, Guatemala, Netherlands, Uruguay (ratified C. 114); India, Japan.

% Belgium, France, Germany, Guinea, Mauritania, Tunisia, United Kingdom (ratified C. 114);
Republic of Korea.

3 Belgium, France, Germany, Guinea, Mauritania, Tunisia, United Kingdom, Uruguay (ratified C.
114); Austraia, Chile, Indonesia, Japan, Romania.

% Belgium, Costa Rica, Cyprus, Ecuador, France, Germany, Italy, Netherlands, Peru, Spain (ratified
C. 114); Japan, Republic of Korea, Lithuania, Romania.

% Guatemala, Liberia (ratified C. 114); India
%7 Costa Rica, Ecuador, France, Guatemala, Netherlands (ratified C. 114).
% Belgium, Italy, Netherlands, Peru.

% Belgium, Costa Rica, Cyprus, Ecuador, France, Germany, Guinea, Italy, Liberia, Mauritania,
Netherlands, Panama, Peru, Spain, Tunisia (ratified C. 114); Estonia, Lithuania, Mexico, Norway,
Poland, Romania.

4 Guatemala, United Kingdom, Uruguay (ratified C. 114); Australia, India.
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The rights and obligations of each of the parties are usually prescribed in the
national laws and regulations™ or have to be stated in the agreement.*?

The magjority of member States require that the agreement contain all the particu-
lars stipulated in Convention No. 114 (Article 6).*® In addition, many countries re-
quire supplementary particulars to be included in the agreement, such as: holiday and
holiday pay;* working hours; * the place of discharge;* the identity of the owner;*
overtime payment;* compensation for persona injury or death caused by accident
arising out of and in the course of employment;* end-of-year bonus and fringe ben-
efits granted by the employer;® probation period;® and allowance for expenses in
case of international voyages.®

Methods of calculating wages

The national laws and regulations on the methods of calculation of wages and/or
of the share in the catch vary from country to country. For example, Germany which
hasratified Convention No. 114 providesin ageneral collective agreement that wages
are composed of various money allowances (trip forfeit, holiday pay, pay for supple-
mentary hours) and of a percentage of the money received after selling the catch
(depending on the grade: 0.1-1 per cent); furthermore, there is a guaranteed allow-
ance, which must correspond to 1/30th of the monthly sum stipulated in the specific
collective agreements multiplied by the days a fisherman has been on board. In the
Republic of Korea, if the fisherman is paid wages in the form of a monthly fixed pay
plus the share of the catch, the ordinary wages (daily/weekly/monthly wages) shall be
120-130 per cent of the monthly fixed pay; and on board ship average wages (amount
calculated by dividing the total amount of wages paid to a seaman by the number of
days on board) shall be 150-160 per cent. Malaysia indicates that fishermen are paid
on a catch-sharing basis — i.e. the total value of the catch per trip is divided into two
portions: one goes to the vessel owner, and the other is subdivided among the number
of fishermen working on board the vessel, whereby the key personnel (skipper, engin-

“ Belgium, Germany, Italy, Liberia, Netherlands, Peru, Tunisia, United Kingdom (ratified C. 114);
Denmark, Estonia, Republic of Korea, Romania.

“ Cyprus, France, Guatemala, Guinea, Liberia, Mauritania, Spain, Tunisia, Uruguay (ratified
C. 114); Indonesia, Lithuania, Mexico, Romania.

“ Belgium, Ecuador, France, Germany, Guatemala, Guinea, ltay, Mauritania, Netherlands,
Panama, Peru, Spain, Tunisia, United Kingdom, Uruguay (ratified C. 114); Chile, Denmark, Estonia,
India, Republic of Korea, Lithuania, Mauritius, Norway, Philippines, Poland, Romania.

4 Germany, Panama, Spain, Tunisia (ratified C. 114); Denmark, Estonia, Mauritius, Mexico,
Poland, Romania.

% Panama, Spain (ratified C. 114); Chile, Denmark, Estonia, Mauritius, Mexico, Philippines,
Romania.

% Costa Rica (ratified C. 114); Australia, Chile, Denmark, Estonia, India, New Zealand.
47 Denmark, Estonia, Poland.

4 Spain (ratified C. 114); Norway, Poland.

4 Panama (ratified C. 114); India, Poland.

% Mauritius, Romania.

51 Spain (ratified C. 114); Norway.

2 Poland, Romania.
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eer) receives additional income from the owner as an incentive. In Mauritius, legisla-
tion provides that a dory of three fishermen shall be paid a certain price per kg for a
catch, whereby the bigger the catch the higher the price per kg; furthermore, an
employer must pay to a fisherman a certain daily sum while the fishing vessel travels
from its port of departure to the banks and vice-versa, aswell as for each day avessel
cannot go to sea on account of weather conditions — determined by the master. If the
voyage is late or prolonged, the workersin afew countries have the right to a propor-
tional increase in their salaries; in the opposite case, if the voyage is shortened, the
salary may not be reduced.

Termination of agreement

Most countries provide for the due termination of the agreement in the event of
mutual consent of the parties™ or death of the fisherman.% The vast majority of States
also mention the loss or total unseaworthiness of the fishing vessel as areason for due
termination of agreement.* Several countries stipulate that a contract of an indefinite
period may be duly terminated if timely written notice is given.® In addition, provi-
sion is sometimes made for the due termination of a fixed-term agreement when the
time period expires.® A few States set out that, unless otherwise agreed, the place of
discharge shall be a national port of call.®

Member States often enumerate the following as grounds for dismissal: the qual-
ity of work in general, such as failure to muster on time;® unauthorized absence;®
inaptitude, because of reasons existing before the employment — such as fal se testimo-
nials;® state of health;® loss of qualification;® or lack of competence.® Many coun-

% panama (retified C. 114); Mexico.

% Belgium, Cyprus, Ecuador, France, Germany, Guatemala, Guinea, Italy, Liberia, Mauritania,
Netherlands, Panama, Spain, Tunisia, United Kingdom, Uruguay (ratified C. 114); India, Lithuania, New
Zealand, Poland, Romania.

% Belgium, Costa Rica, Cyprus, Ecuador, France, Germany, Guatemala, Guinea, ltaly, Liberia,
Mauritania, Netherlands, Peru, Spain, Tunisia, United Kingdom, Uruguay (ratified C. 114); New
Zealand.

% Belgium, Costa Rica, Cyprus, Ecuador, France, Germany, Guatemala, Guinea, Italy, Liberia,
Mauritania, Netherlands, Panama, Peru, Tunisia, United Kingdom, Uruguay (ratified C. 114); Denmark,
Estonia, India, Japan, New Zealand, Norway.

5 Costa Rica, Italy, Mauritania, Panama, Spain, Tunisia (ratified C. 114); Austraia, Denmark,
Republic of Korea, Japan, Lithuania, New Zealand, Norway, Philippines, Romania, Thailand.

% Belgium, Italy, Panama, Spain, Tunisia (ratified C. 114); Lithuania, Poland, Romania, Thailand.

% Denmark, Poland.

% Ecuador, Netherlands, Panama, Tunisia (ratified C. 114); Denmark, Estonia, India, Japan,
Republic of Korea, Norway.

6 Costa Rica, Ecuador, Panama, Spain (ratified C. 114); India, Poland.

2 Costa Rica, Germany, Guinea, Netherlands, Panama, Spain, United Kingdom, Uruguay (ratified
C. 114); Estonia.

% Belgium, Ecuador, Germany, Guinea, Italy, Tunisia, United Kingdom (ratified C. 114);
Denmark, Japan, Republic of Korea, Lithuania.

% Guinea, Italy, Netherlands, Peru, Spain, United Kingdom, Uruguay (ratified C. 114); Lithuania

% Costa Rica, Ecuador, Germany, Netherlands, Panama, Uruguay (ratified C. 114); Denmark,
Japan, Republic of Korea, Lithuania, Norway, Romania.
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tries further cite the failure of fishermen to comply with their obligations as a reason
for immediate discharge. They may be dismissed for: neglect/breach of duties; %
drunkenness; & disobedience; % maltreatment/insult; ® or crime (e.g. theft, contra-
band). ™ National laws and regulations often allow dismissal if there is a serious
reason concerning the safety of the ship or the good order and discipline on board. ™*
In some cases, however, the fisherman may only be discharged with the authorization
of the maritime authority. 2

The fisherman is usualy authorized to demand his immediate discharge in dan-
gerous or unexpected circumstances, for instance in the case of: war or disease at the
destination harbour; ™ the loss or change of flag; ™ a change in the fixed destination; ™
a ship being taken over by another shipowner.”™ The majority of States authorize the
fisherman to demand his discharge for the purpose of the protection of hisown rights,
for example in the event of: non-observance of the employer’s obligations; ”” non-
payment; " maltreatment or insult; ™ lack of provisions;® contraband and incitement
to crime; 8 bankruptcy; ® or possibility to obtain a post carrying a higher rank, on
condition that he makes arrangements to be replaced. & National laws and regulations
sometimes even alow the fisherman to demand his discharge for any reason whatso-
ever, if heis authorized by the maritime authority.® In afew countries the fisherman
has the right to demand his discharge, on condition that he submits timely notice. %

% Belgium, Costa Rica, Ecuador, Italy, Netherlands, Panama, Peru, Spain (ratified C. 114);
Denmark, Estonia, Japan, Republic of Korea, Lithuania, Norway, Romania

5 Netherlands, Spain, Uruguay (ratified C. 114); Denmark, Estonia, Norway.

% Costa Rica, Ecuador, Guinea, Panama, Spain, Uruguay (ratified C. 114); Denmark, Estonia,
Lithuania, Norway, Romania.

% Costa Rica, Ecuador, Netherlands, Panama, Spain (ratified C. 114); Denmark, Norway.

" Costa Rica, Germany, Netherlands, Panama, Uruguay (ratified C. 114); Denmark, Estonia,
Lithuania, Norway, Romania.

" Belgium, Costa Rica, Germany, Guatemala, Guinea, Tunisia, United Kingdom (ratified C. 114);
Estonia, Japan, Republic of Korea.

2 Belgium, France (for any reason whatsoever), Guatemala, Mauritania (for any reason
whatsoever), Tunisia (ratified C. 114); India.

3 Costa Rica, Germany, Netherlands, Uruguay (ratified C. 114); Denmark, Estonia, Republic of
Korea, Norway, Poland.

" Costa Rica, Ecuador, Germany, Italy, Netherlands (ratified C. 114); Denmark, Estonia, Japan,
Norway.

s Costa Rica, Mauritania, Uruguay (retified C. 114); Denmark, Estonia, Norway.
6 Costa Rica, Panama (ratified C. 114); Denmark, India, Republic of Korea

7 Belgium, Costa Rica, Ecuador, France, Germany, Guatemala, Mauritania, Netherlands, Panama,
Peru, Spain, Tunisia (ratified C. 114); Republic of Korea, Lithuania, Poland.

8 Costa Rica, Ecuador, Netherlands, Panama, Peru, Spain (ratified C. 114).

" Costa Rica, Germany, Italy, Netherlands, Panama, Peru (ratified C. 114); Denmark, Estonia,
Norway.

8 Costa Rica, Germany, Netherlands, Panama (ratified C. 114); Denmark, Estonia, Poland.
8 Netherlands, Panama (ratified C. 114).

8 Netherlands, Panama (ratified C. 114); Lithuania.

8 Tunisia (ratified C. 114); Denmark.

% Belgium, France, Guatemala, Mauritania (ratified C. 114).

% Guinea, United Kingdom (ratified C. 114).
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Information process

The vast magjority of countries stipulate that each crew member shall have/receive
a record of employment at/from the maritime authority containing a minimum of
details: the name of the fisherman; his capacity; the date of employment; and the date
of discharge.® In addition, certain countries provide for a service book on board. &

Many member States set out that the agreement shall either be recorded in or
appended to the crew list.® In a few countries there seems to be no provision requir-
ing a crew list on board. &

To ensure that fishermen have access to information on employment conditions,
national legislation frequently requires that a copy of the agreement * or copies of the
pertinent laws and regulations, collective agreements or the ship’s regulations ®* be
available on board. A number of countries specify that these documents must be
displayed in aconspicuous place accessible to the crew. In other member States copies
of the agreement are supplied to the fisherman. %

Conclusions

The information available to the Office indicates that a substantial humber of
member States (at least 39) have laws and regulations in place concerning articles of
agreement applicable to work on fishing vessels (in some countries, legislation con-
cerning al seafarers applies to, or at least does not exclude, workers on fishing ves-
sels). Thislist includes not only the 22 member States which have ratified Convention
No. 114 but also at least 17 others. Most require that agreements be signed by both the
fisherman and the owner of the fishing vessel or his representative and contain provi-
sions concerning termination of agreements. The majority also demand that agree-
ments include the particulars provided for in the Convention. It would appear that a
smaller number of member States require that an agreement: be signed in front of or
be endorsed by the competent authority; contain provisions concerning the duration
of the agreement; and require arecord of employment. Surprisingly, only afew of the
non-ratifying States have provisions requiring that the agreement be understood by
the fisherman.

The Office notes that when this Convention was examined by the Tripartite M eet-
ing on Safety and Hedlth in the Fishing Industry, the need for partial revision was
primarily due to an expressed need to provide fishermen with identity documents (see
elsewhere in this report). Furthermore, the Office, noting the continued importance
of the share system, believes that it may be useful to consider provisions, whether

% Belgium, Costa Rica, Cyprus, Ecuador, France, Germany, Guatemala, Italy, Liberia, Mauritania,
Netherlands, Peru, Tunisia, United Kingdom, Uruguay (ratified C. 114); Estonia, India, Indonesia,
Mauritius, Poland, Thailand.

8 Cyprus, Guatemala, Mauritania, Netherlands, Uruguay (ratified C. 114).

8 Belgium, Cyprus, France, Germany, Guinea, Italy, Mauritania, Netherlands, Tunisia, United
Kingdom, Uruguay (retified C. 114); Japan.

8 Guatemala, Liberia (ratified C. 114).

9 Belgium, Cyprus, France, Guatemala, Guinea, Mauritania, Netherlands, Tunisia, United Kingdom
(ratified C. 114); Australia, Chile, Estonia, India, New Zealand.

% France, Germany, Italy, Mauritania, Netherlands, Tunisia (ratified C. 114); Estonia
92 Germany (ratified C. 114); Denmark, Lithuania, Mauritius, Norway.
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mandatory or recommendatory, caling for greater transparency in pay based on this
system in order to protect fishermen from being underpaid. Finaly, the Office feels
that the vast majority of the world’'s small-scale and artisanal fishermen may not be
enjoying the benefits of Convention No. 114. This matter might be addressed by
providing, to the extent possible,* that all fishermen (except those who own the
vessel) should have the protection of an agreement or contract.

MINIMUM WAGES/INCOME STABILITY

The nature of the share system, as described earlier in this chapter, often compli-
cates the issue of ensuring that fishermen receive a minimum wage — or at least a
minimum level of income over a period of time. This section places the issue of
the minimum wage of fishermen in the context of the ILO’s general standards con-
cerning minimum wages of workers and its standards concerning minimum wages for
seafarers. It then provides information on ways in which a number of member States
have dedt with this issue.

ILO standards

The most modern ILO instrument concerning minimum wages of workers in
genera is the Minimum Wage Fixing Convention, 1970 (No. 131). The Convention
lays down the obligation for ratifying States to establish a system of wages which
covers al groups of wage earners whose terms of employment are such that coverage
would be appropriate. Though the Convention allows ratifying States to determine
the groups of wage earners to be covered, which implies that one or more categories
of wage earners may be excluded from the protection of a minimum wage, this right
is conditional upon the consent of or full consultation with the representative organ-
izations of employers and workers concerned. Each ratifying State is under the obli-
gation, inter alia, to list in its first report on the application of the Convention
submitted under article 22 of the ILO Constitution any groups of wage earners which
may not have been covered, giving their reasons for exclusion.® While the term
“minimum wage” is not defined, the Committee of Experts noted in its 1992 General
Survey that:

... ‘minimum wage' may be understood to mean the minimum sum payable to a worker
for work performed or services rendered, within a given period, whether calculated on
the basis of time or output, which may not be reduced either by individual or collec-
tive agreement, which is guaranteed by law and which may be fixed in such a way as
to cover the minimum needs of the worker and his or her family, in the light of national
economic and socia conditions.

% The Office is aware that illiteracy is till a problem for many poor fishermen, and that in many
communities strong traditions offer de facto protection that extends beyond that of a written contract. The
principle that al fishermen should have an agreement will therefore require careful consideration and
some adjustment.

% For example, Sri Lanka has excluded fishermen from the coverage of Convention No. 131.

% 1LO: Minimum wages, Report 111 (Part 4B) (Genera Survey), International Labour Conference,
79th Session, Geneva, 1992, para. 42, p. 13, as cited by G.P. Palitakis: “Wages’ in International labour
standards, op. cit., p. 275.
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The Seafarers Wages, Hours of Work and the Manning of Ships Recommenda-
tion, 1996 (No. 187), applies to every seagoing ship, whether publicly or privately
owned, which is registered in the territory of the Member and is ordinarily engaged in
commercial maritime operations. As concerns fishermen, it provides, that “[t]o the
extent it deems practicable, after consulting the representative organizations of fish-
ing-vessel owners and fishermen, the competent authority should apply the provisions
of this Recommendation to commercial maritime fishing”. Part 11, Minimum wages,
provides, inter alia, that member States should, after consulting representative organ-
izations of shipowners and seafarers, establish procedures for determining minimum
wages for seafarers. It also provides guidance on the principles which should be con-
sidered in establishing such minimum wages. In Part IV, Minimum monthly basic pay
or wage figure for able seamen, the instrument sets out a specific figure for the basic
pay or wages for a calendar month of service for an able seaman, aswell as ameans of
revising the figure.

National law and practice

In Canada and in the United States fishermen are excluded from the minimum
wage provisions for workers in general. In the United Kingdom, share fishermen are
excluded from the minimum wage. However, several countries ® seem to apply this
principle to the fishing sector.

In New Zealand there is a statutory minimum wage for al employees, which aso
appliesto fishermen. Fishing crews working on foreign vessels, for which an applica-
tion to be registered to fish in New Zealand's fisheries waters was made on or after
3 May 2001, and holding a work permit issued by the Immigration Service, are en-
titled to receive the equivalent of New Zealand’s minimum wage. Nigeria indicates
that aminimum wage must be paid. Panama provides for aminimum wage only in the
case of fishing vessels at the national level: either a guaranteed salary of 1.03 balboa
per hour plus 3 per cent of the fish catch from the voyage; or a percentage of the total
fish catch, which is distributed to the crew, provided that its value is not inferior to the
abovementioned guaranteed wage.

The Philippines has stipulated a minimum wage for al employees, the rates of
which must be adjusted in a fair and equitable manner. As to Romania, the national
basic gross minimum wage figure applies. In Spain, the established minimum wage
generaly prevails for the fishing sector.

On account of the decline in the catch-sharing wage system in France as aresult of
severa crises (low fish resources, lack of labour force, etc.), a law was adopted in
1997 to modernize the socia rules in the fishing sector. The impetus to improve the
fishermen’ s wage was provided by the French High Court of Appeal in 1992, when it
declared that the minimum wage (SMIC) was to be applied to all maritime sectors.
Because the catch-sharing wage system is disconnected from the quantity of hours
worked, the minimum-wage-per-hour system had to be adapted. France has dealt with
this issue through a national collective agreement adopted on 28 March 2001. The
collective agreement provides that the minimum wage should be based on an annual
number of days at searather than hours of work (as total hours spent on the vessel are

% Australia (Queendland), Ecuador, Indonesia, Japan, Republic of Korea, Lithuania, Netherlands,
New Zealand, Nigeria, Peru, Philippines, Romania, Spain, Tunisia.
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not considered effective hours of work). A fisherman paid on the basis of the catch-
sharing system has to receive a minimum wage in the year equivalent to the minimum
wage received by shore workers (i.e. the SMIC) for 250 days at sea — a period for
which an annual gross wage is set. Beyond the 250-per-year day limit, the days spent
at sea are subjected to a pay increase: a 25 per cent increase from the first to the tenth
day; a 50 per cent increase from the 11th to the 20th day; and a 100 per cent increase
for work after the 20th day, with a limit of 275 days at sea per year. If the fisherman
earns less than this minimum wage, the employer has to pay him a wage supplement
so that the annual wage is equivalent to the minimum wage. The articles of agreement
must define the wage of the fisherman as a part of the profit made on the catch and
note the common charges to be deducted from the gross product to form the net
product to be shared. The net product is then shared out among the crew and the
shipowner according to a procedure provided by the articles of agreement. Common
charges are taken into account in the calculation of the share wage. The following
charges should not be included in the common charges: the contributions, subscrip-
tion charges and taxes on the fisherman’'s wage; insurance premiums to cover the
wage; fishing instruments, tools and machines; and the charges for the renting or the
purchase of material. However, common charges can include food, fuel, national or
regional fishing taxes. %

Conclusions

The Office has obtained only limited information on this issue. However, it
would appear that, at least in some member States, there are requirements concerning
minimum wages that are applicable to fishermen. A few also have requirements spe-
cifically for the fishing sector. More information is needed to determine whether a
mandatory or recommendatory provision would be desirable in the new fishing stan-
dard. In particular, more must be known about the relationship between share fishing
and minimum wage requirements.

PROTECTION OF WAGES

Fishermen, like any other workers, suffer when, for one reason or another, they
are not paid, or not paid on time. They may, however, face particular problems due to
the unique method of remuneration of many fishermen — the share system.

International standards

The Protection of Wages Convention, 1949 (No. 95), was the first international
labour instrument which dealt in a comprehensive manner with all practical aspects of
labour remuneration and sought to grant the fullest possible protection to workers
earnings. The Convention applies to all persons to whom wages are paid or payable.
However, the competent authority may, after consultation with the organizations of
employers and employed persons directly concerned, if such exist, exclude from the

9 P, Chaumette: Une grande premiére a la péche artisanale. L’ accord collectif national du 6 juillet
2000 relatif a la rémunération minimale garantie, aux frais communs et a la réduction du temps de travail
(DMF, 2000), pp. 1093-1101.
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application of al or any part of the provisions of the Convention categories of persons
whose circumstances and conditions of employment are such that the application to
them of al or any of the said provisions would be inappropriate and who are not
employed in manual labour or are employed in domestic service or work similar
thereto. In this regard, the Convention provides that each member State shall indicate
in its first annual report upon the application of this Convention submitted under
article 22 of the Constitution of the International Labour Organization any categories
of persons which it proposes to exclude from the application of any of the provisions
of the Convention. The Convention addresses such issues as. wage payment in legal
tender; payment in kind; freedom of the worker to dispose of wages, wage deduc-
tions; attachment or assignment of wages; wage guarantees in the event of bank-
ruptcy; periodicity, time and place of wage payments; notification of wage
conditions; statement of earnings, and implementation. The Governing Body, when
reviewing this Convention, found it to be up to date. It invited member States to
contemplate ratifying it and drew their attention to Convention No. 173 (see below)
which revised Article 11 (dealing with the protection of workers' claims in the event
of the bankruptcy or judicial liquidation of an undertaking) of the Convention. %

The Protection of Workers Claims (Employer’s Insolvency) Convention, 1992
(No. 173), which had been ratified, as at 15 September 2002, by 15 member States,
provides two approaches to the protection of workers: one provides for the protection
of workers' claims by a privilege; the other for protection by wage guarantee institu-
tions. The Convention applies in principle to all employees and to al branches of
economic activity. However, it recognizes that the competent authority may, after
consulting the social partners, exclude specific categories of workers from the appli-
cation of the Convention. % 1©

The Seafarers’ Wages, Hours of Work and the Manning of Ships Recommenda-
tion, 1996 (No. 187), applies to every seagoing ship, whether publicly or privately
owned, which is registered in the territory of the Member and is ordinarily engaged in
commercial maritime operations. As concerns fishermen, it provides, that “[t]o the
extent it deems practicable, after consulting the representative organizations of fish-
ing-vessel owners and fishermen, the competent authority should apply the provisions
of this Recommendation to commercial maritime fishing”. As concerns the protection
of wages, the Recommendation provides, in Paragraph 6, that “National laws and
regulations adopted after consulting the representative organizations of seafarers and
shipowners or, as appropriate, collective agreements should take into account the
following principles: ... (K) to the extent that the seafarers’ claims for wages and other
sums due in respect of their employment are not secured in accordance with the pro-
visions of the International Convention on Maritime Liens and Mortgages, 1993, such
claims should be protected in accordance with [Convention No. 173]".

% G.P. Politakis: “Wages® in International labour standards, op. cit.

®ibid., p. 267.

1010 Europe, Directive 2002/74/EC of the European Parliament and of the Council of 23
September 2002 amending Council Directive 80/987/EEC on the approximation of the laws of the
Member States relating to the protection of employees in the event of the insolvency of their employer
providesin article 1, paragraph 3, that “Where such provision aready appliesin their national legislation,
Member States may continue to exclude from the scope of this Directive: (a) domestic servants employed
by a natura person; (b) share-fishermen” [emphasis added].
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The International Convention on Maritime Liens and Mortgages, 1993 (MLM),
provides, in Article 13(1), that: “Unless otherwise provided in this Convention, its
provisions shall apply to all seagoing vessels registered in a State Party or in a State
which is not a State Party, provided that the latter’ s vessels are subject to the jurisdic-
tion of the State Party.” It would seem therefore to apply to fishing vessels, at least
Seagoing vessels.

The Office has nat, in the limited time available to prepare this report, been able
to determine the extent to which fishermen are protected by the maritime lien in the
law of member States. However, it has observed, for example, that the Merchant
Marine Code of 30 April 1999 of the Russian Federation does appear to provide that
its Chapter XXI1 (Maritime lien on a vessel, mortgage on a vessel or a vessel under
construction) does apply to fishing vessels. To grasp the extent to which this is the
case in other States, and the extent to which laws and regulations concerning the
maritime lien apply to coastal fishing vessels or small fishing vessels in other States,
the Office will require additional information. This will include information on
whether States consider whether the fishermen’s “share of the catch” constitutes
wages as set out in the Convention.

Furthermore, a Joint IMO/ILO Ad Hoc Expert Working Group on Liability and
Compensation regarding Claims for Death, Personal Injury and Abandonment of Sea-
farers has met four times to discuss the issue of abandonment, including the issue of
non-payment of remuneration. This has resulted, inter alia, in the adoption of IMO
Assembly Resolution A.930(22) concerning guidelines on provision of financial se-
curity in cases of abandonment of seafarers, which may aso be relevant to fishermen.

Conclusions

The Office has only a limited amount of information on this issue. In particular,
it needs more information on whether fishermen who are owed remuneration under
share-fishing arrangements are generally protected by the maritime lien, by other
means or by both.

WORKING TIME

The very nature of fishing operations make it difficult to control working timein
the fishing sector. For instance, fishermen cannot control where and when the re-
source will appear and thus tend to fish as long as fish are being caught and capacity
remainsin the hold. Thisis coupled with the share system, which encourages minimal
numbers of crew members so that they obtain maximum pay. Other factors also add to
the complexity.

There are several aspects to working time. The first has to do with how many
hours per day or week a person must work to obtain a basic wage, after which addi-
tional work is compensated by extra pay (perhaps at a higher rate) or compensatory
leave. Another is whether a person can be required to work beyond a certain number
of hours, even if extra pay is required. Finally, there is the issue, particularly relevant
to fishing, of how long (hours per day, hours or days per week, days per year)
a person can work before being entitled or required to rest. Thus, the first issue
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concerns remuneration; the second a mixture of wages and the prevention of excessive
work (perhaps also with a view to distributing work or balancing workload); the last
is amatter of preventing fatigue, a condition which may undermine health and which
has been clearly identified as a contributing factor to fishing sector accidents.

ILO standards

The issue of fishermen's working hours was first addressed by the ILO over
80 years ago in the Hours of Work (Fishing) Recommendation, 1920 (No. 7). The
Recommendation, inter alia, referred to the declaration in the Constitution of the
International Labour Organization that all industrial committees should endeavour to
adopt, so far as their special circumstances will permit, “an eight hours day or a
forty-eight hours' week as the standard to be aimed at where it has not already been
attained”. The Recommendation then provided that “each Member of the Interna-
tional Labour Organization enact legidation limiting in this direction the hours of
work of al workers employed in the fishing industry, with such specia provisions as
may be necessary to meet the conditions peculiar to the fishing industry in each coun-
try; and that in framing such legislation each Government consult with the organiza-
tions of employers and the organizations of workers concerned”.

Since that Conference, the issue has been raised periodically by the ILO’s Com-
mittee on Conditions of Work in the Fishing Industry. Most recently, the 1978 session
of the Committee adopted conclusions requesting the Office to conduct studies relat-
ing to hours of work and manning for the fishing industry and to include fishermen’s
hours of work and manning in the possible items for future sessions of the Interna-
tiona Labour Conference.’® However, as there have been no Conferences dealing
with the fishing industry since that time, a specific standard concerning hours of work
(or rest) in the fishing sector has not been discussed.

However, in 1996, the 84th (Maritime) Session of the International Labour Con-
ference adopted the Seafarers’ Hours of Work and the Manning of Ships Convention,
1996 (No. 180), aimed at limiting hours of work or providing minimum rest periods,
and the Seafarers Wages, Hours of Work and the Manning of Ships Recommenda-
tion, 1996 (No. 187). Both standards provided the possibility of extending their cov-
erage to fishermen.

Convention No. 180, which entered into force on 8 August 2002, aims to limit
the maximum hours of work or to provide minimum rest periods for seafarers. States
are to fix maximum limits for hours of work or minimum rest periods on ships flying
their flags. Schedules of service at seaand in port (including maximum hours of work
or minimum periods of rest per day and per week) are to be posted on board where all
seafarers may see them. Records of hours of work or rest periods are to be maintained.
The flag State is to examine these records. If the records or other evidence indicate
infringement of provisions governing hours of work or rest, the competent authority
is to require that measures, including if necessary the revision of the manning of the
ship, are taken so as to avoid future infringement. Convention No. 180 has been

101 1LO: Report of the Committee on Conditions of Work in the Fishing Industry (Geneva, doc.
CCF/3/6, Nov. 1978), Annex 1.

12 As at 30 September 2002, it has been ratified by Finland, Greece, Ireland, Malta, Morocco,
Romania, Saint Vincent and the Grenadines, Sweden and the United Kingdom.
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included in Part A of the Supplementary Appendix of the Protocol of 1996 to the
Merchant Shipping (Minimum Standards) Convention, 1976 (No. 147), and the pro-
visions of Convention No. 180 are subject to “port state control”.®® As with several
other maritime Conventions adopted in 1987 and 1996, the Shipowner’ delegates at
the Conference, who generally were representative of companies engaged in maritime
transport, did not feel they could speak for owners of fishing vessels. Thus, the Con-
vention provides, in Article 1(2), that “[t]o the extent it deems practicable, after
consulting the representative organizations of fishing-vessel owners and fishermen,
the competent authority shall apply the provisions of this Convention to commercial
maritime fishing”.

As mentioned above, the Conference also adopted the Seafarers' Wages, Hours of
Work and the Manning of Ships Recommendation, 1996 (No. 187). As concerns
hours of work, the Recommendation provides, inter alia, that “for the purpose of
calculating wages, the normal hours of work at seaand in port should not exceed eight
hours per day” and that “for the purpose of calculating overtime, the number of
normal hours per week covered by the basic pay or wages should be prescribed by
national laws or regulations, if not determined by collective agreements, but should
not exceed 48 hours per week; collective agreements may provide for a different but
not less favourable treatment”. There are also other provisions concerning rates of
overtime pay, records of hours of work, consolidated wages, principles to be taken
into account as concerns remuneration, and minimum wages (see also the section of
this report concerning minimum wages). It, too, provides that “[t]o the extent it
deems practicable, after consulting the representative organizations of fishing-vessel
owners and fishermen, the competent authority shall apply the provisions of this Rec-
ommendation to commercia maritime fishing”.

Discussions by the Tripartite Meeting on Safety and Health in the Fishing Industry
and Governing Body ' concerning Recommendation No. 7

In the discussion on the Hours of Work (Fishing) Recommendation, 1920
(No. 7), a the ILO’s Tripartite Meeting on Safety and Health in the Fishing Industry
in 2000, some members of the Working Party on Standards considered that the Rec-
ommendation should be revised taking into account the provisions of Convention No.
180. It was also noted that working hours and rest periods were directly linked to the
question of fatigue which was one of the topical issues under discussion at this Tripar-
tite Meeting. Other members underscored that such an extension might not be appro-
priate as Convention No. 180 had not been drafted to take into account the specific
conditions in the fishing industry and consequently did not have the required flexibil-
ity regarding hours of work. It was also proposed to consider this Recommendation
obsolete and to recommend its withdrawal. Following an exchange of views, a pro-
posa was made to request the Office to undertake an examination of the question of
working-time arrangements in the fishing sector. It was proposed that such a study

103 The Protocol of 1996 to Convention No. 147 entered into force on 10 January 2003. As at
15 September 2002, it has been ratified by Finland, Greece, Ireland, Mata, Romania, Sweden and the
United Kingdom.

104 1LO: Note on the Proceedings, Tripartite Meeting on Safety and Health in the Fishing Industry
(Geneva, 2000), p. 40, paras. 14-15.
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could examine, inter aia, the applicability of Convention No. 180 to the fishing
sector, taking into account the specific nature of working-time arrangements in this
sector, including an examination of issues such as effective hours of work as against
total hours; the relevance of the provision for an eight-hour working day; the question
of manning of fishing vessels; the implications of the diversity of the fishing fleet;
the ratification prospects of Convention No. 180; and the relevance of European
Community developments in this context. The Working Party agreed that such a
study of working-time arrangements in the fishing sector should be proposed, that
pending the outcome of this study the status quo should be maintained with respect to
this Recommendation and that it be re-examined at a later stage in the light of this
study.

Regional standards

In Europe, Directive 93/104/EC concerning certain aspects of the organization of
working time, adopted on 23 November 1993, while addressing workers in general,
contains many exclusions and derogations relating to specific sectors and activities,
including: air, rail, road, sea, inland waterway and lake transport; sea fishing; other
work at sea; and the activities of doctors in training. Two Directives concerning the
working time of seafarers have been adopted in Europe: Council Directive 1999/63/
EC implementing the maritime sector social partner agreement; and Directive 1999/
95/EC of the European Parliament and of the Council concerning the enforcement of
provisionsin respect of seafarers’ hours of work on board ships calling at Community
ports. Both these Directives were based, to alarge extent, on ILO Convention No. 180
and, in the case of Directive 1999/95/EC, aso on the Protocol of 1996 to Convention
No. 147.1%

The fishing sector, notably fishing vessel owners, did not, however, find the
abovementioned Directives appropriate for the fishing sector. This led to the inclu-
sion of sea fishing in the scope of Directive 2000/34/EC of the European Parliament
and of the Council of 22 June 2000 amending Council Directive 93/104/EC concern-
ing certain aspects of the organization of working time to cover sectors and activities
excluded from that Directive. The Directive provides, inter aia, that workers on
board seagoing fishing vessels are not covered by the Directive's provisions on daily
rest, rest breaks, weekly rest, maximum weekly working time and length of night
work. However, Member States must take the necessary measures to ensure that these
workers are entitled to “adequate rest” and that their working time is limited to an
average of 48 hours a week calculated over a period not exceeding 12 months. In
order to achieve this, Member States must chose one of two options:

e |imiting working time to a maximum number of hours in a given period. This
must not exceed 14 hours in any 24-hour period and 72 hours in any seven-day
period; or

e providing a minimum number of hours of rest within a given period of time.
These must be not less than ten hours in any 24-hour period and 77 hours in any

105 Extension of working time Directive agreed, in European Industrial Relations Observatory on-
line, www.eiro.eurofound.ie/2000/05/Feature/EU0005249F.html  (28.05.2000) (visited 27 November
2002).
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seven-day period. This rest may be divided into no more than two periods, one
of which must be at least six hours. Further, the interval between consecutive
periods of rest must not exceed 14 hours.

However, Member States may, for objective or technical reasons or reasons con-
cerning the organization of work, and as long as general health and safety principles
are adhered to, alow exceptions, including the establishment of reference periods, to
the 48-hour week over a 12-month period, the limits on hours of work and rest
breaks1%

National law and practice

When the Office collected information concerning hours of work in the fishing
sector, it attempted to organize this information into two general categories. The first
category concerned general requirements on working hours — sometimes drawn from
national requirements for all workers — setting out the length of the normal working
day or week. The second concerned provisions, sometimes aimed at seagoing workers
as awhole and sometimes specificaly at fishermen, which attempt to limit excessive
work, or at least to provide minimum rest to avoid fatigue. The Office has not been
able to conduct a full study of working-time arrangements in the fishing industry.
However, in this report it has attempted to provide information on relevant law and
practice in a number of member States.

Laws, regulations and collective agreements concerning working time in general or
normal working hours

In some countries, both the general labour laws and specific requirements apply
tofishing. Thisisthe case in Lithuania and the Philippines, where the normal hours of
work are set a eight hours per day. Extra hours are possible for operational reasons.
In Panama, agreement must be reached on the working day on board in the employ-
ment contract. Working hours that exceed the daily limits prescribed in the contract
must be considered extraordinary hours and the worker is entitled to compensation
that is fixed by collective or individual contracts; in no case must it be inferior to the
hourly pay of the basic salary increased by 25 per cent.

In Japan, a distinction is made between workers on vessels covered by the Mari-
ners Law (generaly, seagoing fishing vessels of 30 gt and more) and those covered
by general labour standards (generally, fishing vessels under 30 gt and not seagoing).
Though the Mariners Law generally covers al seafarers and fishermen, there are
specific regulations'®” for workers on fishing vessdl's, as concerns working hours, holi-
days and leave. These provide for an eight-hour day and a 40-hour week. Those not
covered by the Mariners' Law (those on vessels under 30 gt or non-seagoing vessels),
and thus generally covered by the general law — the Labour Standards Law — are not
covered by the provisions of the Mariners Law concerning working hours, rest

1 jbid.
17 The Regulation concerning working hours and holidays of seamen who join a designated fishing

vessel, No. 4, 1995, and the Regulation concerning leave with pay of the mariner who joins a designated
fishing vessel, No. 49, 1968. Both are regulations of the Ministry of Transport.



68 Work in the fishing sector

periods and rest days. There are, however, provisions for increased wages for night
work at arate not less than 125 per cent of normal pay.

In Mauritius, the Banks Fisherman and Frigo-workers (Remuneration Order)
Regulations provide that the contract of employment shall contain, inter dia, the
hours of work to be mutually agreed by the employer and worker.

In Canada, in British Columbia, the Canadian Fishing Company-United Fisher-
men and Allied Workers' Union (CFC-UFAWU) collective agreement sets out: an
eight-hour day; 1.5 times the regular wage rate for overtime for certain conditions
and twice the rate for others; flexible start times; and ten consecutive hours of rest
between shiftsin every 24-hour period. Workers not covered by collective agreement
are normally covered by the Employment Standards Act; however fishers are gener-
aly excluded from that part of the Act which governs hours of work and overtime.

Maximum hours of work, minimum rest and manning (crewing)

The Office has obtained information on a variety of laws, regulations and provi-
sions in collective agreements aimed at limiting working hours or providing mini-
mum periods of rest. Generally, EU Member States are implementing, or planning to
implement, Directive 2000/34/EC. Portugal requires that fishermen receive not less
than eight hours per day of rest during fishing periods. This may be divided into two
periods (one of which must be at least eight hours in length). When at sea and not
fishing, 12 hours of rest are generally provided for. There are specia requirements
for fishermen under 18 years of age. There are also provisions governing leave, with
compensatory leave when work has been performed on the weekly day of rest or on
holidays. Collective agreements also provide for higher standards. In Spain, an Order
in Council for the fishing industry establishes a maximum day of 12 hours, including
extraordinary hours, except in the case of force majeure or an emergency; in any
event, it excludes any working time of 14 hoursin a given 24-hour period, or a period
of 72 hours for over seven days. The Order a so establishes a minimum rest period of
six hours between working days, permitting the regulation by collective agreement of
the distribution of rest periods — as long as the interval between them does not exceed
14 hours. It further regulates weekly rest that is generally one day and a half, although
there are particularities concerning accumulation and compensation. The United
Kingdom has adopted regulations which include general requirements to ensure the
health and safety of all workers, including a requirement for the adoption of working
patterns which take account of the capacity of the individua and other factors. In
France, a collective agreement deals with the related issues of hours of work and
minimum wage (see box 4.1).

In Norway, there are currently (as at July 2002) no officia reguirements as re-
gards hours of work and/or rest for fishing and catching vessels. In practice, these
matters have been left to the socia partners. The deep-sea fleet (larger vessels) has
entered into agreements, setting normal working hours at 12 hours per day during
fishing operations. The shipowner and the master are responsible for attending to the
proper organization of the work on board and ensuring that the employees life,
health and safety are well and adequately taken care of. To avoid fatigue becoming a
threat to health, environment and safety on board, employees have to be guaranteed
adequate rest. In Iceland, on the other hand, the issues of working time in the fishing
sector have been regulated for 80 years. In 1921, alaw on the working time of crews
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Box 4.1
Hours of work: The French approach

A collective agreement in France regulates the working relation between
employers and wage-earning fishermen working in an artisanal enterprise or a
cooperative using the catch-sharing wage system on board a vessel registered in
metropolitan France. This agreement can also apply to artisana fishing enter-
prises registered in overseas departments and territories which opt for this
scheme. It can also apply to non-artisana fishing enterprises which choose to be
regulated by this system, unless they are already regulated by a more favourable
agreement.

The collective agreement provides that the working time for fishermen
working on a catch-share basis should be based on a statutory one-year period
and be counted in terms of “days at sea’. Working time expressed in “days
at sea’ should be equivalent to the legal working time onshore, that is to say
35 hours per week. For companies with fewer than 20 employees, the minimum
of days at sea has been set at 225 days since 1 January 2002, with a ceiling at
250 days at sea— which represents the maximum legal time of work per year per
fisherman.

In order to prevent fishermen from working too long in one day, the agree-
ment provides a minimum period of rest: each 24 hours spent at sea must include
aminimum period of rest of ten hours, of which six hours must be consecutive.
Working hours are limited either to 14 hours in a 24-hour period and to 72 hours
in a seven-day period, or the resting time is of at least ten hours in a 24-hour
period and 77 hours in a seven-day period. The resting time cannot be split into
more than two periods, one of which should last at least six hours. The interval
between these two periods must not exceed 14 hours. This national agreement
stresses the requirement of a minimum rather than a restriction on daily hours of
work. Young people under the age of 18 must have a minimum of 12 hours of
rest per 24 hours and this rest must not be interrupted. They have a weekly
period of rest of at least 36 hours (Maritime Labour Code, section 114).

The collective agreement has taken Directive 2000/34/EC into account. The
law specifies weekly rest conditions. a 24-hour rest period is granted to fisher-
men when their voyage exceeds six days. Sunday is reserved for weekly rest.
The method of application of this provision is determined by the State Council
(Conseil d'Etat) so that it might take the constraints of each maritime activity
into account. It amends the Maritime Labour Code by providing that the pay-
ment of overtime may be substituted by a compensatory rest period as long as
this overtime was not necessary in the case of an emergency.

Source: P. Chaumette, op. cit., pp. 1093-1101.

on board trawlers, which is still in force, provided for rest and dining periods in every
24-hour period. There are no records of working time aboard Icelandic fishing ves-
sels, since there is no connection between the time actually worked on board and the
fishermen’s income. Pay is based on a share of the catch. According to collective
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agreements between the fishermen and fishing vessel owners, the daily period of rest
is at least six to eight hours, depending on the type of fishing vessel, the duration of
the fishing trip and the type of fishing gear used.

In Estonia, the Seafarers’ Act, which applies to fishermen, generally establishes
that the working time of a crew member shall not exceed 12 hours in any 24-hour
period and 60 hours in any period of seven days. For vessels where the working cycle
of the seafarer does not exceed two weeks, working hours shall not exceed 14 hoursin
any 24-hour period and 72 hours in any period of seven days. Generaly, rest periods
can be divided into two parts, with one not being less than six hoursin length, and the
time between rest periods not exceeding 14 hours. In emergencies, these limits may be
waived — but compensatory rest must be provided. In neighbouring Lithuania, there
are limitations on the length of time a vessel can stay at sea. In the case of factory
ships this is 175 days, large trawlers, 150 days, and small and medium vessels,
135 days. During a season, vessels can stay in certain regions for up to 200 days,
including 60 days to travel to and from the fishing grounds. There are aso minimum
times for port visits.

In Poland, there are different standards for seagoing fishing vessels and for ves-
sels operating only in the Baltic Sea. For seagoing fishing vessels, working time may
not exceed 56 hours in a seven-day working week and 46 hours in a six-day working
week, with separate requirements when the vessel isin port. For vessels which change
crew every six weeks (or, if the seafarers agree, up to every three months), the seafar-
ers can work up to 12 hours per day and 84 hours a week. In a period of fishing, the
working time may be prolonged to 12 hours per day or 84 hours per week, with
additional hours permitted only under certain circumstances (emergencies, drills— but
not fishing and fish processing). For Baltic sea fishing, hours of work may depend on
fishing conditions, but fishermen must receive at least one six-hour uninterrupted rest
period each day.

There are no specific requirements concerning hours of work in the fishing sector
in Romania. The provisions of the Labour Code concerning working hours and rest
time would normally apply. For vessels in general, a decree regulates working time,
including rest periods.

In Chile, thereisaspecia scheme applying to working hours and hours of rest for
fishermen. A decree adopted in 1995 stipulates that there must be an obligatory sys-
tem of control of working hours within every period of 24 hours or every calendar
day. The system operates on the basis of a planning document which must be filled
out every day and contains, inter alia, information identifying the company, workers,
vessel and working time. It must be signed by both the worker and the legal represen-
tative of the employer.

The Mexican Constitution provides that a worker is entitled to a day of rest for
every six days worked. The Federal Labour Act which applies to fishing, provides
that when a vessel is at sea and the nature of the work does not alow for a weekly
period of rest, the employer must pay the worker double the salary for the service
undertaken — irrespective of his wage corresponding to that period of time.

In Panama, a decree provides that for every day of weekly rest and national
holiday during the voyage, the worker has the right, as compensation, to one day of
rest on land. Furthermore, each member of the crew must be granted an additional
day on land for every eight days spent on board to compensate for the total of extra-
ordinary hours of service performed during the voyage.
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Employees in British Columbia, Canada, are covered by the Employment Stan-
dards Act. However, fishers are excluded from the part of the Act which concerns
hours of work and overtime, except for section 39, which provides that “[d]espite any
provision of this Part, an employer must not require or directly or indirectly allow an
employee to work excessive hours or hours detrimental to the employee’s health or
safety”. The CFC-UFAWU collective agreement sets out ten consecutive hours of rest
between shiftsin every 24-hour period for those fishers covered by the agreement. In
Newfoundland, most fishermen are paid by a share of the catch. Fishermen and fish-
ing vessel owners do not come under the definition of employer and employee in the
Labour Standards Act and therefore are not covered by the provisions in the Act
concerning hours of work, rest, etc. For trawlermen, these matters are dealt with in
their collective agreement. The agreement provides for watches of six hours on and
six hours off, and stipulates that no crew member shall be required to remain on deck
for more than his watch except during emergencies.

In Japan, a distinction is made between workers on vessels covered by the Mari-
ners Law (generally, seagoing fishing vessels of 30 gt and greater) and those covered
by general labour standards (usually, on fishing vessels under 30 gt and not seagoing).
On the whole, the Mariners Law covers all seafarers and fishermen; but there are
specific regulations 1 as concerns working hours, holidays and leave for workers on
fishing vessels. Those working on ocean-going trawlers of not less than 1,000 gt that
are also used as factory vessels are entitled to at least ten hours of rest per day — of
which, at least six hours must be a continuous period of time. However, a master may,
under extraordinary circumstances, temporarily require a seaman to work 18 hours
over atwo-day period, with two rest periods of four hours continuous rest — aslong as
additional compensatory rest is later provided. On other vessels, rest must amount to
at least eight hours per day. Under certain circumstances, the master may provide for
a 16-hour rest period over two days. For fishermen not covered by the Mariners
Law, there are no maximum limits on working hours or required minimum rest
periods.

Indiaand Malaysia apparently do not have laws and regul ations concerning work-
ing timein the fishing sector. New Zealand has no regulations limiting working hours
of fishermen, although there are requirements for limiting the working hours of
watchkeepers.

In Tunisia, the Fishermen’s Code stipulates that the skipper shall provide a mini-
mum of ten hours of rest in a 24-hour period. This resting time can be granted for a
shift or fragmented so that the work on board is not interrupted.

Conclusions

Laws and regulations — and even collective agreements — concerning, for ex-
ample, the eight-hour day or 40-hour week — do not appear to address the issue of
excessive working hours (and therefore fatigue); but they draw a line between hours
worked for regular pay and for overtime pay.'® Such legislation would seem to be

18 See note 107.

109 1t may be argued, however, that the increased cost of paying overtime rates might discourage
excessive working hours.
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effective only for fishing vessels that employ fishermen on an hourly wage basis — or
partially on an hourly wage basis — and not to provide much protection for share
fishermen.

Laws and regulations setting minimum hours, or perhaps minimum days of rest,
appear to be utilized in severa countries, despite the challenges presented by fishing
operations. There may be grounds here for an international standard.

ANNUAL LEAVE, LEAVE WITH PAY

Many fisheries are seasonal, with fishermen working intensely for extended
periods and then remaining ashore for periods. Others are year-round. Fishermen may
pursue some species at one time of year and other species at another time; this is
dependent upon nature or upon fisheries management regulations. For some fisher-
men, particularly those working on distant-water vessels operating under articles of
agreement, annual leave may be provided for in a contract. In some countries, leave
may be mandated in the general labour legidation. Share fishermen, however, may be
excluded from some of these laws.

ILO standards

There are no ILO Conventions dealing specifically with the question of annual
leave for fishermen. The Fishermen’'s Articles of Agreement Convention, 1959
(No. 114), makes no reference to this issue.

The Paid Vacations (Seafarers) Convention (Revised), 1949 (No. 91), provides,
in Article 1(3)(b) that the Convention “does not apply to ... (b) vessels engaged in
fishing or in operations directly connected therewith or in sealing or similar pursuits’.
The Seafarers Annual Leave with Pay Convention, 1976 (No. 146), “applies to all
persons who are employed as seafarers’ and defines seafarer as “a person who is
employed in any capacity on board a sea-going ship registered in aterritory for which
the Convention isin force, other than ... (b) a ship engaged in fishing or in operations
directly connected therewith or in whaling or similar pursuits’.

Convention No. 146, the more modern standard, generally provides that every
seafarer to whom the Convention applies shall be entitled to annual |eave with pay of
a specified minimum length. The length shall be prescribed by each Member which
ratifies the Convention in a declaration appended to its ratification. A seafarer whose
length of servicein any year isless than that required for the full entitlement shall be
entitled in respect of that year to annual leave with pay proportionate to his length of
service during that year. There are specific provisions concerning calculating length
of service and when leave is to be taken. Under Article 7, the Convention provides,
inter alia, that the seafarer shall receive in respect of the full period of that leave at
least his normal remuneration and that this shall be paid in advance. The Convention
has been ratified by 13 member States. The Governing Body, when recently review-
ing this standard, considered it up to date and invited member States to contemplate
ratifying it and to inform the Office of any obstacles or difficulties encountered that
might prevent or delay ratification.

10 Pentsov, op. cit., pp. 572, 580 and 581.
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At its 1978 meeting, the Committee on Conditions of Work in the Fishing Indus-
try adopted a resolution on holidays with pay for fishermen which, inter alia,
“strongly [urged] the Governing Body of the International Labour Office to appeal to
governments — (@) to ratify the Seafarers’ Annual Leave with Pay Convention, 1976
(No. 146); and (b) to extend the provisions of this Convention, in accordance with
Article 2, paragraph 4, to persons employed on board ships engaged in fishing or in
operations directly connected therewith”.

The Seafarers Wages, Hours of Work and the Manning of Ships Recommenda-
tion, 1996 (No. 187), which may apply to commercial maritime fishing, provides, as
concerns annua leave with pay, that “[n]ational laws or regulations or collective
agreements may provide for compensation for overtime or for work performed on the
weekly day of rest and on public holidays by at least equivalent time off duty and off
the ship or additional leave in lieu of remuneration or any other compensation so
provided”.

National law and practice

In Canada, in British Columbia, fishers are excluded from the provisions on an-
nual vacation of the Employment Standards Act. However, those covered by the
Canadian Fishing Company-United Fishermen and Allied Workers' Union (CFC-
UFAWU) collective agreement are provided with annual vacation allotments which
vary with seniority.

In Japan, a distinction is made between workers on vessels covered by the Mari-
ners Law (generally, seagoing fishing vessels of 30 gt and greater) and those covered
by general labour standards (generaly, on fishing vessels under 30 gt and not sea-
going). For the former, the number of days of leave with pay which must be granted
to a mariner who has been continuously engaged on a vessel belonging to the same
enterpriseis covered by aspecial regulation which providesthat it shall be 15 days per
one year of continuous service and that three days shall be added for every additional
three months of service. For those not covered by the Mariners Law (generaly, ves-
sels under 30 gt or non-seagoing vessels), and thus covered by the general law — the
Labour Standards Law — there is a fixed number of working days per year depending
on length of service.

In some countries, for example, the Netherlands and New Zealand, the laws on
minimum holiday allowances applies to al employees, including employees in the
fishing sector.

In Norway, personnel on board fishing and catching vessels are entitled under a
special Act for fishermen to 25 working days of holiday each year. They also have the
right to a minimum of 12 continuous days of holiday during the period of 16 May-
30 September, unless particular operationa reasons make it necessary to place the
holiday outside this period. According to a decree in Panama, annual vacation periods
must be provided to the crew.

In Poland, fishermen on seagoing vessels operating outside the Baltic Sea are
entitled to paid holiday of 21 working days after two years of work and 30 days after
three years. On Baltic Seavessels, fishermen on vessels employed under a contract for
afishing season have the right to two working days' leave for each month of work, as
well as one working day off for each Sunday and holiday spent at sea.



74 Work in the fishing sector

Conclusion

The Office has obtained only limited information on this issue. However, it
would appear that the laws and regulations which do exist are usualy derived from
national standards covering al workers or from those applying generally to maritime
workers.

REPATRIATION

The issue of repatriation is most relevant to fishermen working on vessels which
do not frequently return to their home port. It is also very relevant to migrant fisher-
men working on vessels which, though they may return to the home port, do not
return to the country of the fishermen’s residence. Repatriation may take place for
severa reasons. upon completion of a contract; periodic leave; medical or other emer-
gencies,; or, in some cases, when a vessel has been arrested or abandoned in aforeign
port.

The responsibility of the vessel owner to repatriate the fishermen can be set out in
national laws or regulations or collective agreement. These may set the conditions
under which a fisherman is to be repatriated, as seen in the relevant ILO Convention
for seafarers.

A serious problem for many fishermen has been repatriation following the arrest
of avessd or its abandonment by the owner. This often arises when avessel is caught
fishing illegally, and the vessel and crew are arrested. Some fishermen have remained
imprisoned for many months, with the owner of the vessel unable or unwilling to pay
the cost of their return home. The issue of financia responsibility in the case of
abandonment of seafarers was discussed recently by the Joint ILO/IMO Ad Hoc
Expert Working Group on Liability and Compensation regarding claims for Death,
Personal Injury and Abandonment of Seafarers (see below). The outcome may be
relevant to the development of the ILO’s proposed standard concerning work in the
fishing sector.

International standards

The Repatriation of Seafarers Convention (Revised), 1987 (No. 166), applies to
every seagoing ship whether publicly or privately owned which is registered in the
territory of any Member for which the Convention isin force and which is ordinarily
engaged in commercial maritime navigation and to the owners and seafarers of such
ships. To the extent it deems practicable, after consultation with the representative
organizations of fishing vessel owners and fishermen, the competent authority shall
apply the provisions of this Convention to commercial fishing. The Convention pro-
vides the conditions under which a seafarer (defined as any person who isemployedin
any capacity on board a seagoing ship to which the Convention applies) is entitled to
repatriation. It addresses such issues as: maximum duration of service periods giving
entitlement to repatriation; repatriation destinations; the shipowner’s responsibility to
arrange repatriation; the responsibility of the flag State to arrange and meet the cost of
repatriation should the shipowner fail to do so — and the flag State’s right to recover
from the shipowner such costs. It generally provides that unless the seafarer has been
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found to be in serious default of his or her employment obligations as provided in
national laws or regulations or collective agreement, the expenses of repatriation shall
not be charged to the seafarer. As at 15 September 2002, the Convention has been
ratified by eight States. It revises the earlier Repatriation of Seamen Convention,
1926 (No. 23), which had been ratified by 45 States. Convention No. 23, however,
specifically provided that it did not apply to fishing vessels.

FAO

The FAO Code of Conduct for Responsible Fisheries provides, in paragraph
8.2.9, that: “Flag States should ensure that crew members are entitled to repatriation,
taking into account the principles laid down in the ‘ Repatriation of Seafarers Conven-
tion (Revised), 1987 (No. 166)’.”

Joint IMO/ILO work on the issue of abandonment of seafarers

Recently, a Joint IMO/ILO Ad Hoc Expert Working Group on Liability and
Compensation regarding Claims for Death, Persona Injury and Abandonment of
Seafarers discussed, inter alia, the issue of abandonment and produced a draft resolu-
tion concerning the provision of financial security in case of abandonment of sea-
farers (it also applies to fishermen on vessels engaged in international voyages) that
was approved by the IMO Assembly and the ILO Governing Body. The Working
Group also approved guidelines recommending measures to be implemented by ship-
owners to ensure the provision of an adequate financial security system for seafarers
in case of abandonment. The guidelines set out the main features and scope of
coverage of the financial security system and also contain recommendations for certi-
fication of the financial security system.

National law and practice

In Canada, in Newfoundland, there are no formal arrangements in place for the
repatriation of fishing vessel personnel. Responsibility usualy lies with the owner.
Concerned citizens and service groups often help with the basic needs of abandoned
crew members. For offshore trawlermen, the issue is dealt with in collective
agreements.

The regulations on repatriation in the Seamen’s Act of Denmark also cover fish-
ermen — but are not used on account of the specia structure of the Danish fishing
fleet. Danish fishing vessels operate in limited sea areas and return to the same port
from which they first started. The costs connected with a trip from a foreign port to
the fisherman’s domicile (for a weekend or after ending the agreement with the ship-
owner) are covered by individual agreements. In the case of abandoned fishermen the
Danish Employers Guarantee Fund (Lgnmodtagernes Garantifond) covers outstand-
ing questions concerning salary and transport to a fisherman’s domicile.

In Japan, a distinction is drawn between workers on vessels covered by the Mari-
ners Law (generally, seagoing fishing vessels of 30 gt and greater) and those covered
by general labour standards (generaly, on fishing vessels under 30 gt and not sea-
going). Those covered by the Mariners Law must be repatriated by the shipowner.
There are penalties for masters who desert fishermen in foreign ports.
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In Mauritius, the Banks Fisherman and Frigo-workers (Remuneration Order)
Regulations, 1997, provide that “\Where repatriation becomes necessary due to illness
or injury of the worker, the employer shall bear the costs of the repatriation, cause the
worker to be transported to a hospital or clinic, and advise his family of the date of his
arrival in Mauritius’. Similarly, in Mauritania, repatriation is at the expense of the
shipowner.

The Seamen’s Act in Norway contains sections on repatriation of seafarers which
also apply to fishermen working on vessels of 100 grt and over. There are also imple-
menting regulations.

In the Netherlands, coastal fishing vessel crews live and work in the Netherlands,
so there is no need for repatriation. On deep-sea trawlers, al companies have a repat-
riation scheme on a voluntary basis (insurance).

In some countries,'° the laws concerning the repatriation of seafarers also apply
to fishermen. The United Kingdom has informed the Office that, although the repat-
riation regulations include fishing vessels, the obligation to repatriate lies with the
employer. If the crew member is not technically employed, then it could be argued
that there is no obligation to repatriate. Thus the issue of the status of “share fisher-
men” is relevant to the issue of repatriation.

Conclusion

The Office has obtained only limited information on this issue. It would appear
that thisis an issue of concern primarily to fishermen working on board vessels en-
gaged in overseas fishing. However severa States apparently deal with the matter by
applying the laws and regulations concerning repatriation applicable to seafarers to
fishermen.

11 Panama, Poland, Romania, Spain, Tunisia, United Kingdom.



CHAPTER YV

WORKING AND LIVING CONDITIONS ON BOARD FISHING VESSELS

OCCUPATIONAL SAFETY AND HEALTH

The ILO’'s Tripartite Meeting on Safety and Health in the Fishing Industry
(December 1999), concluded, inter alia, that:

Fishing is a hazardous occupation when compared to other occupations. Sustained efforts
areneeded at dl levelsand by all partiesto improve the safety and health of fishermen. The
issue of safety and health must be considered broadly in order to identify and mitigate — if
not eliminate — the underlying causes of accidents and diseases in this sector. Consider-
ation also needs to be given to the great diversity within the industry based on the size of
the vessel, type of fishing and gear, area of operation, etc.

In Japan in 2000, of the 88 fatal injuries for al workers covered by the Mariners
Law, 55 concerned fishermen. According to a study by researchers at Oxford Univer-
sity, fishermen have by far the most dangerous jobs in the United Kingdom.? In the
United States, the fatality rate in the fishing industry was 160 deaths per 100,000
workers in 1995; 181 per 100,000 in 1996; 134 per 100,000 in 1997; and 179 per
100,000 in 1998. In 1996 this rate was 16 times higher for fishermen than for other
occupations such as fire-fighters, police and detectives and eight times higher than
persons operating motor vehicles for aliving.? In Nordic countries, fatality rates are
reported at 150 per 100,000. In Guineafrom 1991-94, the rate was estimated at 500 per
100,000. Recently in South Africa, an estimated rate of 585 per 100,000 was re-
ported. 2 Injury rates are a so high due to the nature of the marine working environment
and the exposure by fishermen to weather and to equipment used to catch and process
fish. In April 2001 the European Parliament adopted a resolution concerning safety
and causes of accidents in fisheries which set out not only the high death and injury
ratein this sector but also called for a number of specific actions, including regulatory
action, to improve this record at both the European and the international level.* (Other

! SE. Roberts: “Hazardous occupationsin Great Britain”, in The Lancet, Vol. 360, No. 9332, 17 Aug.
2002 at www.thelancet.com (visited on 20 August 2002).

2 Dying to fish: Living to fish, Report of the Fishing Vessel Casualty Task Force, United States Coast
Guard (Washington, DC, 1999).

3 FAO: Safety at sea as an integral part of fisheries management, FAO Fisheries Circular No. 966
(Rome, 2001).

4 European Parliament resolution on fisheries: Safety and causes of accidents (2000/2028(INl)) (Of-
ficial Journal of the European Communities, 24 Jan. 2002). The resolution specifically urged the IMO and
the ILO to “adopt a genera regulatory framework on vessels flying flags of convenience to combat non-
compliance with safety at work requirements, inter aia’.
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chapters and sections of this report relevant to occupational safety and health include:
medical examination, working time, accommodation, social security.)

International standards

ILO occupational safety and health Conventions and Recommendations

The ILO has adopted about 70 Conventions and Recommendations which concern
occupational safety and health.®

The Occupational Safety and Health Convention, 1981 (No. 155), ¢ and its supple-
mentary Recommendation (No. 164), prescribes the adoption of a coherent national
policy on occupational safety, occupational health and the working environment. The
Convention calls for measures to be taken to ensure tripartite participation in the for-
mulation, implementation and review of policies and practical measures; it establishes
the basic principles governing employers' responsibilities at the level of the undertak-
ing (such as the provision of a safer workplace, adequate protective clothing and
equipment, and measures to deal with emergencies and accidents, including adequate
first-aid arrangements); and it provides that arrangements made at the level of the
undertaking should ensure that workers take certain actions (such as reasonable care,
compliance with instructions, use of safety devices and protective equipment, report-
ing hazards to supervisors and reporting accidents and injuries). Although Convention
No. 155 applies to al branches of economic activity, member States may, after due
consultation, exclude particular branches of activity, including fishing, from its appli-
cation.” The ILO’s Tripartite Meeting on Safety and Health in the Fishing Industry
(December 1999) concluded, inter alia, that “Governments should ratify the ILO’s
Occupational Safety and Health Convention, 1981 (No. 155), and apply its provisions
to the fishing industry”.

Another group of standards highlights measures of protection, such as the guard-
ing of machinery, medical examination, maximum weight of loads to be transported
by a single worker; a case in point is the Guarding of Machinery Convention, 1963
(No. 119). There are a so standards concerning: protection against specific risks, such
as ionizing radiation, benzene, ashestos; prevention of occupational cancer; preven-
tion of air pollution, noise and vibration in the working environment; and safety in the
use of chemicals, including the prevention of major industrial accidents. The Asbestos
Convention, 1986 (No. 162), is an example of this group of standards.

5 At its 279th Session, the Governing Body decided to place on the agenda of the 91st Session (June
2003) of the International Labour Conference an agendaitem concerning “ILO standards-related activities
in the area of occupational safety and health: An in-depth study for discussion with aview to the adoption
of aplan of action for such activities (general discussion)”. See GB.280/2, para. 11.

6 Ratified (as at 1 September 2002) by 38 States: Antigua and Barbuda, Belarus, Belize, Bosnia and
Herzegovina, Brazil, Cape Verde, Croatia, Cuba, Cyprus, Czech Republic, Denmark, El Salvador,
Ethiopia, Finland, Hungary, Iceland, Ireland, Kazakhstan, Latvia, Lesotho, Luxembourg, Mexico,
Republic of Moldova, Mongolia, Netherlands, Nigeria, Norway, Portugal, Russian Federation, Slovakia,
Slovenia, Spain, Sweden, The former Yugoslav Republic of Macedonia, Uruguay, Venezuela,
Viet Nam, Yugodavia

” The member State hasto justify this exclusion and report on progress towards the wider application
of the Convention. Exclusions are rare. However, the United Republic of Tanzania, for example, has
excluded fishing from the scope of application.
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A number of ILO standards provide for protection in certain branches of economic
activity (e.g. agriculture, mining, shipping, ports). These standards focus on the spe-
cific issues in those sectors, but they also draw upon, or repeat, general principles
contained in standards applying to all workers. The most recent sectoral standard
adopted concerning occupational safety and health isthe Safety and Health in Agricul-
ture Convention, 2001 (No. 184).8

The ILO does not have an occupational safety and health standard specific to fish-
ing. However, the Prevention of Accidents (Seafarers) Convention, 1970 (No. 134),
sets out requirements concerning seafarers. The Convention calls for the:

e reporting of and investigation into all occupational accidents;

e keeping and analysis of comprehensive statistics concerning numbers, nature,
causes and effects of occupational accidents, and research into general trends and
into such hazards as are brought out by statistics;

e |aying down by laws, regulations, codes of practice or other appropriate means of
provisions covering, inter alia, structural features of the ship; machinery; specia
safety measures on and below deck; loading and unloading equipment; fire
prevention and fire-fighting; anchors, chains and lines; dangerous cargo and
ballast; and personal protective equipment for seafarers,

e enforcement of provisions by means of adeguate inspection or otherwise;

e gppointment, from amongst the crew of a ship, of a suitable person or suitable
persons or of a suitable committee responsible, under the master, for accident
prevention;

e establishment of programmes for the prevention of occupational accidents, in
cooperation with shipowners' and seafarers’ organizations;

e training of seafarersin occupationa safety and health matters;
e international cooperation on the prevention of occupational accidents.

As at 20 September 2002, the Convention had been ratified by 27 States. ® It pro-
vides, in Article 1(1) that: theterm “ seafarer” covers*“al personswho are employed in
any capacity on board a ship, other than a ship of war, registered in the territory for
which the Convention is in force and ordinarily engaged in maritime navigation”. It
further provides, in Article 1(2) that: “[i]n the event of any doubt whether any categor-
ies of persons are to be regarded as seafarers for the purpose of this Convention, the
guestion shall be determined by the competent authority in each country after consul-
tation with the shipowners' and seafarers’ organizations concerned”. The Convention

8 At its 271st Session (March 1998), the ILO Governing Body decided to include an item on safety
and health in agriculture on the agenda of the 88th Session (2000) of the International Labour Conference
because: it is one of the most hazardous sectors worldwide; it is very complex and heterogeneous; it tends
to be omitted from the occupational safety and health regulations of many countries, apart from a few
which have a set of specia provisions on occupational safety and health relating to agriculture;
comprehensive legislation on occupational safety and health specific to this sector is amost non-existent;
and agricultural workers are excluded from social security benefits.

9 Azerbaijan, Brazil, Costa Rica, Denmark, Egypt, Finland, France, Germany, Greece, Guinea, Isragl,
Italy, Japan, Kenya, Kyrgyzstan, Mexico, New Zealand, Nigeria, Norway, Poland, Romania, Russian
Federation, Spain, Sweden, Tgjikistan, United Republic of Tanzania, Uruguay.
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stresses the prevention of “occupational accidents’, defined as “accidents to seafarers
arising out of or in the course of their employment”. The Office is not clear on the
degree to which this Convention is being applied to the fishing sector, particularly to
small-scale and artisanal vessels.

The Prevention of Accidents (Seafarers) Recommendation, 1970 (No. 142),
which accompanies Convention No. 134, provides guidance on the implementation of
the Convention.

ILO codes of practice

The ILO has also published a number of codes of practice concerning certain eco-
nomic sectors and concerning certain types of equipment or agents. The following are
examples of codes which may be relevant to the discussion of occupational safety and
health in the fishing sector:

e guidelines on occupational safety and health management systems,
e recording and notification of occupational accidents and diseases,
e safety in the use of chemicals at work;

e management of alcohol- and drug-related issues in the workplace;
e accident prevention on board ship at seaand in port.%°

Other international instruments addressing the safety and health of fishermen

Among the United Nations system specialized agencies, the IMO has the primary
responsibility for maritime safety and marine pollution prevention. The following de-
scribes the main Conventions and other instruments which may be of direct concern to
the safety of fishing vessels and fishermen.

The most important IMO instrument concerning safety at sea, the Internationa
Convention on the Safety of Life at Sea (SOLAS) 1974, provides general safety re-
quirements for all vesselsin Chapter V.

The Torremolinos International Convention for the Safety of Fishing Vessels
(Torremolinos Convention), adopted in 1977, establishes a safety regime for fishing
vessels of 24 metres in length and over. The Convention did not receive sufficient
ratifications to enter into force, as many States claimed it was too stringent. Subse-
guently a Protocol to the 1977 Torremolinos Convention was adopted in 1993. The
Torremolinos Protocol includes provisions concerning construction, watertight integ-
rity and equipment; stability and associated seaworthiness; machinery and electrical
installations and periodically unattended machinery spaces; fire protection, fire detec-
tion, fire extinction and fire-fighting; protection of the crew; life-saving appliances
and arrangements, emergency procedures, musters and drills; radio communications;
and shipborne navigational equipment and arrangements. The requirements for pro-
tection of the crew concern certain aspects of vessel construction which influence

10 Recommendation No. 142 provides, inter dia, that “... Members should have due regard to relevant
Model Codes of Safety Regulations or Codes of Practice published by the International Labour Office and
the appropriate standards of international organizations for standardization”. In 1978, the ILO published a
code of practice on accident prevention on board ship at seaand in port. A revised edition was published in
1996.
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safety — lifelines, deck openings, bulwarks, rails, guards, stairways and ladders. The
Protocol restricts the obligatory provisions of the Convention to vessels of 45 metres
and above. For vessels of between 24 and 45 metres in length, the application of the
safety requirements is left to regional decisions. It will enter into force one year after
15 States with at least an aggregate fleet of 14,000 vessels (roughly 50 per cent of the
world fishing fleet of vessels 24 metres in length and over) have ratified it. **

A number of other IMO standards are also relevant, for example: Assembly reso-
lution A.484(XI1) entitled “Basic principles to be observed in keeping a navigational
watch on board fishing vessels’; and Assembly resolution A.884(21) entitled
“Amendments to the code for the investigation of marine casualties and incidents (in-
cluding injuries sustained by a person in acasualty resulting in incapacitation for more
than 72 hours commencing within seven days from the date of injury). There are sev-
eral other IMO Conventions which are relevant to safety and health at seain general.
These include: the International Convention on Maritime Search and Rescue (SAR),
1979; the 1988 (GMDSS) amendmentsto SOLAS; and the Convention on the Interna-
tional Regulations for Preventing Collisions at Sea (COLREG), 1972 (as amended).
The International Aeronautical and Maritime Search and Rescue Manual, the purpose
of which is to assist States in meeting search and rescue needs, contributes signifi-
cantly to improving the rescue of fishermen.

The United Nations Food and Agriculture Organization (FAO) works to improve
safety in the fishing industry through the adoption of its own codes, through joint
preparation with the ILO and the IMO of safety and health codes and guidelines and
through its own technical cooperation programme. The Code of Conduct for Respon-
sible Fisheries (see Chapter 1), which is not binding, includes provisions which clearly
link responsible fishing to the safety and health of fishermen. 2

Joint FAO/ILO/IMO codes relevant to safety and health in the fishing sector

The FAO, ILO and IMO have jointly produced four publications relevant to the
safety and health of fishermen (i.e. fishing vessel personnel) and fishing vessels:

1 Astraining is an essential element of safety, the STCW-F Convention is also relevant. For adiscus-
sion of this Convention, see the section of this report concerning competency certificates and vocational
training.

2 Article 6, General Principles, paragraph 6.17, provides that: “States should ensure that fishing
facilities and equipment aswell asall fisheries activities alow for safe, healthy and fair working and living
conditions and meet internationally agreed standards adopted by relevant international organizations’;
article 8, Fishing Operations, paragraph 8.1, Duties of al States, provides in subparagraph 8.1.5 that:
“States should ensure that health and safety standards are adopted for everyone employed in fishing
operations. Such standards should be not less than the minimum requirements of relevant international
agreements on conditions of work and service’; article 8.2, Flag State Duties, subparagraph 8.2.5, provides
that: “Flag States should ensure compliance with appropriate safety requirements for fishing vessels and
fishers in accordance with international conventions, internationally agreed codes of practice and
voluntary guidelines. States should adopt appropriate safety requirements for all small vessels not covered
by such international conventions, codes of practice or voluntary guidelines’; and subparagraph 8.2.10
provides that: “In the event of an accident to afishing vessel or persons on board a fishing vessel, the flag
State of the fishing vessel concerned should provide details of the accident to the State of any foreign
national on board the vessel involved in the accident. Such information should also, where practicable, be
communicated to the International Maritime Organization”. For a full discussion of the FAO's substantial
work concerning the safety of fishing vessels and “fishers’, see: FAO: Safety at sea as an integral part of
fisheries management, FAO Fisheries Circular No. 966 (Rome, 2001) at www.fao.org/DOCREP/003/
X9656E/X9656E00.htm (visited on 28 November 2002).
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e The FAO/ILO/IMO Document for Guidance on Training and Certification of
Fishing Vessel Personnel, as its name indicates, concerns training and certifica-
tion and is discussed in the section of this report concerning that subject.

e The FAO/ILO/IMO Code of safety for fishermen and fishing vessels (Part B,
Safety and health requirements for the construction and equipment of fishing ves-
sels), and the FAO/ILO/IMO Voluntary guidelines for the design, construction
and equipment of small fishing vessels, both concern the construction of vessels
and the equipment they carry. These are undergoing revision and will be finalized
and published by 2005.

e The FAO/ILO/IMO Code of safety for fishermen and fishing vessels (Part B,
Safety and health practice for skippers and crews) is aso being revised. The sub-
ject matter of this codeis most relevant to occupational safety and health issues on
board fishing vessels.

Regional standards

Safety of fishing vessels (construction and equipment)

It isimpossible to consider the occupational safety and health of fishermen with-
out also considering the safety of the fishing vessel and its equipment. The following
regiona standards concern these issues.

In Asia, there are the “East and South-East Asia — Guidelines for the safety of
fishing vessels of 24 metres and over but less than 45 metresin length operating in the
East and South-East Asiaregion”. 3

In Europe, Council Directive 97/70/EC of 11 December 1997 setting up a harmon-
ized safety regime for fishing vessels of 24 metresin length and over, ** which applies
to fishing vessels flying the flag of an EU Member State or operating in the internal
waters or territorial sea of aMember State or landing their catch in aport of aMember
State, generally provides that fishing vessels should comply with the relevant provi-
sions of the annex to the Torremolinos Protocol and that Member States should ensure
that the requirements in certain chapters of the annex — which apply to vessels of 45
metres and over — are also applied to new fishing vessels of 24 metres in length and
over, flying their flag, unless otherwise provided in Annex Il of the directive. Annex
IV specifically concerns safety requirements. As of early 2002, the European Com-
mission was also considering action to improve safety and health on fishing vessels
less than 24 metresin length. °

3 Information in this section is based on IMO: The report of the Conference on the Safety of Fishing
Vessels Operating in the East and South-East Asia Region, 68th Session of the Maritime Safety Committee
(London, doc. MSC 68/INF.10, 28 Feb. 1997).

14 1n its report to the European Parliament, Fisheries: Safety and causes of accidents, of 12 March
2001, the Committee on Fisheries observed that this Directive affected only 3 per cent of vessels in the
European fleet.

% ibid.
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Though they may not fall exactly into the category of standards, arrangements
have been made in other regionsto improve safety at sea. These often focus on smaller
vessels, and may include not only construction and equipment issues but other issues
relevant to occupational safety and health. For example, the workplans of such re-
gional bodies or organizations as the Organization of East Caribbean States (OECS),
the Sub-Regional Fisheries Commission of North-West African States, the South Pa-
cific Commission (SPC) and the Bay of Bengal Programme (BOBP) have undertaken
considerable work in this area. 1

Occupational safety and health in the fishing sector

Council Directive 93/103/EC of 23 November 1993 concerning the minimum
safety and health requirements for work on board fishing vessels appliesto al existing
fishing vessels of 18 metresin length and over, to new fishing vessels of 15 metresin
length and over and to all persons working on board these vessels, including trainees
and apprentices. New fishing vessels were to comply by 23 November 1995, and ex-
isting fishing vessels by 23 November 2002. Fishing vessels which underwent exten-
sive repairs, conversions and alterations on or after 23 November 1995 were also to
comply.Y

Under the Directive, EU Member States are to take measures to see that owners
ensure that their vessels are used “without endangering the safety and health of work-
ers’. Occurrences at seawhich affect or could affect the safety and health of the work-
ers on board are to be described in a detailed report and be forwarded to the relevant
competent authorities and recorded carefully and in detail in the ship’slog. Such alog,
or other documentation, is to be required by national legislation or regulations. States
are also to take the measures necessary to ensure that, as regards compliance with the
Directive, vessels are subject to regular checks by authorities specifically empowered
to carry out such checks.

EU Member States are to make sure that owners:

e ensurethat vessels and their fittings and equipment are technically maintained and
that defects found which are likely to affect the safety and health of workers are
rectified as quickly as possible;

e take measures to ensure that all vessels and equipment are cleaned regularly in
order to maintain an appropriate standard of hygiene;

e keep on board an adequate quantity of suitable emergency and survival equipment
in good working order;

e take account of certain minimum safety and health requirements (listed in an
annex to the Directive);

e take account of personal protective equipment specifications (listed in an annex to
the Directive); and

e supply skippers with the means to fulfil the obligations imposed in the Directive.

16 See FAO Fisheries Circular No. 966, op. cit., p. 12.

TInitsreport Fisheries: Safety and causes of accidents, of 12 March 2001 (op. cit.), the Committee of
Fisheries pointed out that this Directive affected only 8 per cent of the European fishing fleet.



84 Work in the fishing sector

Workers and their representatives are to be informed of all measures taken regard-
ing safety and health on board vessels, and the information provided is to be compre-
hensible to the workers concerned.

Workers are to be given suitable training, in particular in the form of precise,
comprehensible instructions, on safety and health on board vessels and on accident
prevention in particular. Training shall cover in particular fire-fighting, the use of life-
saving and survival egquipment, the use of fishing gear and hauling equipment and the
use of various types of signs, including hand signals. Training is to be updated, where
thisisrequired, by changesin the activities on board. Personslikely to be in command
of avessel are to be given detailed training on: the prevention of occupational illness
and accidents on board and the steps to be taken in the event of an accident; stability
and maintenance of the vessel under all foreseeable conditions of loading and during
fishing operations; and radio navigation and communication, including procedures.

The Directive calls for the consultation of workers and/or their representatives and
their participation in discussions on the matters in the Directive in accordance with
article 11 of Directive 89/391/EEC.*®

Article 12 of the Directive, Adaptation of the Annexes,’® provides for “purely
technical” adaptations of the annexes to the Directive to take account of: the adoption
of directives in the field of technical harmonization and standardization concerning
certain aspects of safety and health on board vessels; and technical progress, changes
in the international regulations or specifications and new findingsin the field of safety
and health on board vessels.

National law and practice

In the remaining sections of this chapter, the Office has attempted to provide a
general description of the main laws and regulations, and in some cases practices,
concerning occupational safety and health of fishermen from several member States.
Thisisfollowed by more detailed discussion on some of the major elements of legisla-
tion and practice.

18 Directive 89/391/EEC of 12 June 1989 on the introduction of measures to encourage improvements
in the safety and health of workers at work is a “framework” Directive which serves as a basis for
individua directives. It aims to ensure a higher degree of protection of workers at work through the
implementation of preventive measures to guard against accidents at work and occupational diseases, and
through the informing, consultation, balanced participation and training of workers and their
representatives. The following are examples of other Directives on specific issues: Council Directive 94/
33/EEC on the protection of young people at work; Council Directive 90/269/EEC on the minimum health
and safety requirements for the manual handling of loads where thereisarisk particularly of back injury to
workers; Council Directive 89/656/EEC on the minimum health and safety requirements for the use by
workers of persona protective equipment at the workplace, and others.

1 Annex | includes requirements covering seaworthiness and stability; mechanica and electrical ins-
tallations; radio installation; emergency routes and exits; fire detection and fire-fighting; ventilation of
enclosed workplaces; temperature of working areas; natural and artificial lighting of workplaces; decks,
bulkheads and deckheads; doors; traffic routes — danger areas; layout of workstations; living quarters;
sanitary facilities; first aid; accommodation ladders and gangways, and noise; Annex Il includes
requirements concerning the same subject areas (except for “noise”), though of a generally less rigorous
standard; Annex |11 includes, inter alia, requirements covering equipment to be carried, how frequently it
must be inspected and the frequency and nature of emergency drills; Annex IV requires workers to be
provided with personal protective equipment and for it to be brightly coloured and to contrast with the
marine environment.
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General

There are various ways in which ILO member States address the issue of safety
and health of fishermen through national laws and regulations.

In several countries, the general labour law (for all workers) concerning occupa-
tional safety and health is applied to the fishing sector. In some of these there are no
specific requirements concerning fishing in the legidlation, while in others there may
be a few specific provisions concerning fishermen. In certain countries,? it appears
that the Seafarers Act or Mariners Act applies to the fishing sector. Provisions
concerning occupational safety and health of fishermen are sometimes found in the
Fisheries Act? or in a specific “fishermen’s code” (e.g. Tunisia).

In Japan, workers on seagoing fishing vessels of 30 gt and greater are covered
by the Mariners Law while those on vessels under 30 gt and not seagoing are
covered by the general occupational safety and health laws and regulations. In Austra-
lia, workers on fishing vessels on overseas voyages are generally covered by the
Navigation Act — which also applies to seafarers. Other vessels fall under the regula
tions of individual states. For example, in Queensland, workplace health and safety is
regulated under the Workplace Health and Safety Act and associated regulations. In
India, fishing vessels of 24 metres in length and over are regulated by the Merchant
Shipping Act. However, occupational safety and health matters for vessels under
24 metres in length are dealt with by specia programmes established by privately
owned fishing cooperatives.

In Europe, thereisatrend towards adopting specific laws and regul ations concern-
ing the occupational safety and health of fishermen. Thisislargely due to the adoption
of Council Directive 93/103/EC (described above). EFTA States and potential EU
Member States are also generally aligning themselves to the EU legislation. Other
European Directives of a more general nature (also mentioned above) are aso
influencing national laws and regulations. Denmark, as part of its implementation
of this Directive, has established the Fisheries Occupational Health Council (see
Chapter VI1). The United Kingdom has recently updated a number of itsregulationsto
bring them in line with these Directives, including amending its Merchant Shipping
and Fishing Vessels (Health and Safety at Work) Regulations to reflect provisions of
EC Directive 89/391/EEC and Directives 91/383/EEC 2 and 92/85/EC. % As noted
earlier, while Directive 93/103/EC is specifically concerned with the fishing sector,
other Directives, often apply to all workplaces. The result has been that, while vessels
under 15 metres may not be obliged to implement all of the requirements of the spe-
cific fishing sector Directive, they must meet, for example, the requirements to carry
out a risk assessment as set out in Directive 89/391/EEC. While efforts have been
made in many European States to meet their obligations, it is not clear whether such
risk assessments are in fact being carried out.

2 Indonesia, Mauritius, Mozambique, Nigeria, Philippines, Thailland and most of the Southern
African Development Community (SADC) States.

21 Estonia, Denmark, Norway, South Africa (an exception to the other SADC States) and Spain.

2 Malaysiaand Viet Nam.

2 Concerning safety and health at work of workers with fixed-duration or temporary employment.
2 Concerning safety and health at work of pregnant workers.
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In Canada, in British Columbia, the Occupational Safety and Health Regulations,
adopted under the authority of the Workers' Compensation Act, covers special fishing
requirements, including requirements for specific fishing operations (e.g., gill-netting,
longlining, seining, trawling, trolling).

Promotional programmes and means of communicating with fishermen

The high record of fatalities and injuries in the fishing sector have spurred the
development of safety and health programmes in many countries. These programmes
may aim to improve implementation of laws and regulations or seek to improve safety
and health without resorting to legal requirements. Fishing industry organizations, in-
cluding employers organizations, frequently establish programmes on safety and
health either to assist their members to implement requirements, because they feel that
no action on their part will result in legal requirements—or ssimply because they find it
to be economical or ethical to do so.

In Canada, in British Columbia, for example, promotion of safety is carried out by
the Workers Compensation Board. All laws and regulations are available on the
Internet. In addition, there is a specific publication, Gearing up for safety: Safe work
practices for commercial fishing in British Columbia, and hazard aerts and “Fatal”
posters aimed at vessel owners and crews. In Newfoundland, the Professional Fish
Harvesters' Certification Board plays amajor rolein communicating safety and health
information to fishing vessel owners and fishermen. More recently, in the Atlantic
region of Canada, a research programme called SafetyNet, funded by the Canadian
Ingtitutes of Health Research, has brought together the Canadian Coast Guard, trade
unions, Canadian universities, the Workplace, Health, Safety and Compensation
Commission, and other groups, in an effort to identify factors that have an influence on
occupational safety and health. The study is drawing on several databases in both
governmental and non-governmental organizations.?

The Danish Maritime Authority has published an action plan® which sets a new
direction for health and safety in the Danish merchant fleet and on Danish fishing
vessels. This plan was developed after many years of effort to improve occupational
safety and headlth at sea, including: improvement of occupational health services; de-
velopment of special safety education programmes aimed at the safety organizations
of the fishing and shipping industries, respectively; new occupational health rules and
regulations; treatment of illnesses on board; surveys of conditions related to occupa-
tional health, etc.

In Honduras, a programme for fishing is supported by an institute catering for
fishermen’s issues, which is funded by the Government. The programme focuses on
occupational safety and health, with emphasis on preventive action. Several govern-
ment agencies cooperate in its implementation.

The Nationa Institute of Occupational Safety and Prevention (ISPESL) in Italy
has launched an initiative to carry out internal research and a statistical study of injur-
ies in the merchant shipping and fishing sectors through analysis of Radio Medical

% For details, see http://www.safetynet.mun.ca/content/ProjectProfiles.htm (visited 27 November
2002).

% Available at http://soefart.inforce.dk/graphics/Synkron-Library/DMA/UK _PDF/Publications/PDF/
AP2005.pdf (visited 27 November 2002).
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Centre (CIRM) databases and other available information from the Social Security
Ingtitute for the Shipping Sector (IPSEMA), the Maritime Health Offices, the local
health agencies, shipping and fishing companies, and to create information and train-
ing tools for seamen. Information is also provided by the National Institute of Insur-
ance against Accidents at Work (INAIL). A series of comprehensive, well-illustrated
publications on law and practice concerning occupational safety and health in the fish-
ing sector has aso been produced by the Associazione Amatori da Pesca (Association
of Fishing Vessel Owners) in cooperation with the national and regional ministries of
agriculture and fishing, and the European Commission. A series of publications has
also been produced by the Molfetta Fishing Vessel Owners' Association in collabora-
tion with the EU, the Ministry for Agricultural Policies, the General Directorate for
Fishing and Aquaculture, and the Department of Aquaculture and Fishing in the
Puglia Region. These publications cover: models for drafting safety programmes; safe
work practices on board fishing vessels; a practical guide for medical assistance on
board fishing vessels, and other issues.

In Chile, the Asociacién Chilena de Seguridad (ACHS) has been implementing a
safety programme in the industrial fleet for many years. Over the period 1992-98,
there was a steady decline in accidents; this was attributed to training in such areas as
risk prevention and an exchange of experiences at national level. The ACHS assists
companies in a number of ways, arranging both general training courses (including
first aid) and courses specifically aimed at fishing operations. It has also prepared a
series of manuals, videos and posters covering such issues as maritime safety; trawling
safety; survival at sea; safe navigation; safety in preparing and repairing nets; and
other topics.

In New Zedand, an industry-led, Fishing Industry Safety and Health Advisory
Group (coordinated by the Maritime Safety Authority of New Zealand) was estab-
lished in 2001 to review safety and health in the commercial fishing industry. This
group has an ongoing role in developing, implementing and promoting injury preven-
tion programmes across the industry.

In the United States, the North Pacific Fishing Vessel Owners' Association
(NPFVOA) operates a safety education and training programme. Funding is provided
primarily through member contributions and also through tuition fees and sales of
materials. Members are primarily fishing vessel owners and fishing-related com-
panies, ranging from small salmon boats with single operators to large processing
shipswith crews of 150 and more. The Association also works together with insurance
underwriters and brokers, maritime attorneys and fishing industry support businesses.
It works closely with the United States Coast Guard, the Occupational Safety and
Health Administration of the United States Department of Labor, and many state
agencies. There are three primary components of the NPFVOA vessel safety
programme — a comprehensive safety manual, a series of safety and survival at sea
videotapes, and a crew training programme. The NPFVOA aso publishes a quarterly
newsletter covering its safety programme, other relevant safety information and
reports of serious fishing vessel accidents.

Duties of employers/fishing vessel owners, and rights and duties of fishermen

Many countries specify duties of employers in their national and regional (i.e.
provincia) labour legislation covering all workers (often reflecting the principles con-
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tained in Convention No. 155 and other ILO standards). Generally, fishing vessel
owners seem to be held to these requirements. In a number of countries,? such provi-
sions are also contained in the Seamen’ s Act or Shipping Act. In afew countries these
issues are addressed in regulations specific to the fishing sector.

For example, in New Zealand, the Maritime Transport Act, which covers fishing,
provides that employers are to ensure the safety of seafarers. They shall take all prac-
ticable steps to: provide and maintain for seafarers a safe and seaworthy ship and a
safe working environment on the ship; provide and maintain for seafarers on the ship
facilitiesfor their safety and health; ensure that while on the ship, the seafarers are not
exposed to hazards arising out of the arrangement, disposal, manipulation, storage or
use of things on the ship or near the ship; develop procedures for dealing with emer-
gencies that may arise while seafarers are on the ship. The employers have moreover
the duty to give information to the seafarers. Similarly, regulationsin Norway provide
that, unless otherwise specifically provided, the shipping company and the shipmaster
are responsible for ensuring that work on board is planned, organized and carried out
in accordance with the relevant regulations. The safety and health of workers shall be
ensured in al matters associated with work or off-duty time on board. Workers shall
under no circumstances incur expenses as a result of safety and health arrangements
on board. Furthermore, the responsibility of the shipping company under the regula-
tionsis not affected by the duties and obligations incurred on workers and their repre-
sentatives. In Canada, in British Columbia, the duties of employers are set out
generaly in the Workers' Compensation Act; however, the general responsibilities of
fishing vessel owners and masters are laid down under the Occupational Safety and
Health Regulations, under “Fishing operations. General requirements’.

The same situation applies to laws and regulations concerning the rights of fisher-
men. These are set out in the genera labour legislation or in the Seafarers’ Act or
Shipping Act. For example, in Canada, the rights and duties of workers are generally
established in provincial law. For trawlermen in Newfoundland, these issues are set
out in collective agreements. In Estonia, if more than one half of the crew members
request the master to verify the seaworthiness of the ship or if the chief mate or chief
mechanic makes such arequest with regard to the part of the ship or the equipment for
which they are responsible, the master must contact the agency exercising state super-
vision over ships registered in Estonia to verify the seaworthiness of the ship. In New
Zedland, every employer of seafarers on New Zealand vessels (including fishing ves-
sels) has to ensure that every seafarer is given al results of monitoring of the seafarer
in relation to health or safety; and all seafarers who ask for them are given the results
of monitoring of conditionsin the seafarer’s ship.

There also appears to be a trend towards extending, to the extent possible, provi-
sions concerning safety and health committees to the fishing sector. Norway, for ex-
ample, has extensive regulations concerning safety committees and safety advisers
(election, protection, right to stop work, recording of meetings, etc). These appear to
be largely taken from general labour law. In Spain, safety and health committees are
compulsory if there are 50 or more workers in an enterprise. In Canada, in British
Columbia, guidelines concerning the occupational safety and health regulations spe-
cific to the fishing sector provide for flexibility in the establishment of aformal safety

2Estonia, Mexico, New Zeaand, Norway, Spain.
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and health programme if the vessel is unlikely to have sufficient employees for such a
programme.

Some countries set out not only the responsibilities of fishing vessel owners and/
or masters but also of fishermen themselves. In Canada, in British Columbia: “[c]rew
members must take all reasonable precautions necessary to ensure the health and
safety of themselves and other persons on board the fishing vessel”. In Norway, regu-
lations provide that every worker has a duty to comply with orders and instructions,
including to accept assignments, show caution and otherwise in every way cooperate
to safeguard life, health and welfare in accordance with regulations. Workers must
also use the required protective equipment and cooperate to prevent accidents and
health injuries. They are to notify the person responsible or protection supervisor of
defects or deficiencies which may involve risks to life or health.

Actions at the workplace/enterprise level

One of the major developments in the shipping sector in recent years has been the
development of the International Safety Management (ISM) Code. This Code, which
initially was voluntary and now is mandatory for many ships through inclusion in
Chapter V of the SOLAS Convention (see above), requires vessels to have a safety
management system on board.?® In New Zeaand, for example, the Maritime Rules
concerning safe ship management systems apply to the fishing sector. The ILO has
recently prepared Guidelines on occupational safety and health management systems,
which may be more relevant to occupational safety and health matters on fishing
vessels.®

Risk assessments are being carried out by many EU Member States (as well as
EFTA States and prospective EU Members) due to the requirements of Directive 89/
391/EEC (see above). Though the requirement for safety assessments applies to all
vessels, it would appear that owners of small vessels may not abide by these. Interest-
ingly, it appears that in some countries vessels are too small to come under the require-
ments of Directive 93/103/EC, which is specific to fishing, but must comply with
Directive 89/391/EEC. In the United Kingdom, arisk assessment methodology is pro-
moted by the Sea Fish Industry Authority (see box 5.1). In Italy, a decree obliges the
shipowner and captain to carry out risk assessments for safety and health on board
(modelled on the United Kingdom system). Norway and Spain also have such systems
in place.

A regulation on prevention services in Spain provides for evaluation procedures
for health risks for workers and the organization, functioning and control of preven-
tion services. This order implements Directive 89/391/EC.

2 The ILO’'s Tripartite Meeting on Safety and Health in the Fishing Industry (December 1999)
concluded, inter alia, that: “ Safety and health improvements cannot be achieved solely through legislation.
A safety culture should be promoted in the fishing industry, including the use of safety management
systems appropriate to the enterprise and the dissemination of safety information. Governments,
employers and workers' organizations should be involved in the development and implementation of such
systems.”

2 The Guidelines provide a model, compatible with other management system standards and guides.
They are not legally binding and are not intended to replace national laws, regulations and accepted
standards. They reflect ILO values such as tripartism and relevant standards, for example Conventions
Nos. 155 and 161. See ILO: Guidelines on occupational safety and health management systems, ILO-OSH
2001 (Geneva, 2001).
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Box 5.1
Risk assessment in the United Kingdom

The Merchant Shipping and Fishing Vessels (Health and Safety at Work)
Regulations 1997, which came into force in 1998, require vessel operators to
prepare a written statement of their general policy with respect to health and
safety and to revise this as often as may be appropriate, and also to carry out risk
assessments to identify health and safety risks for workers in the normal course
of their activities or duties.

The Sea Fish Industry Authority, together with United Kingdom fishing fed-
erations and the Maritime and Coastguard Agency (MCA), has developed a
Fishing Vessel Safety Folder for use by fishing vessel owners. The folder in-
cludes a series of forms to be used to prepare the policy statement and risk as-
sessments required by the regulations. The Fishing Vessel Safety Policy
Statement Form provides spaces for information on the vessel, number of crew,
names of the owner, skipper and the person responsible for health and safety, and
various emergency procedures. In the form, the owner sets out how he intends to
operate the vessel in compliance with the 1997 regulations and other health and
safety regulations, to minimize the risk of accidents and ill health. The form
covers safety equipment, emergency measures and risk assessments for activities
and areas of the vessel which are to be reviewed every 12 months or sooner if
significant changes have been made. Personal and protective equipment, infor-
mation, training and the operating procedures necessary for the safety of the ves-
sel and crew are to be provided as required by the regulations. The form aso
includes a section entitled “Crew list and statement” in which members of the
crew must state that they possess current MCA-recognized certificates in sea
survival, fire-fighting and first aid; that they have been given safety induction for
working aboard the vessdl; that the safety equipment and procedures have been
explained; that they have been informed of the risk assessments which have been
made; and that they will comply fully with al requirements for health and safety
in connection with the vessel. A comprehensive safety equipment checklist is
included. Advice and examples on how to perform the assessment are provided.

Source: Fishing Vessel Safety Folder, Sea Fish Industry Authority, United Kingdom.

On-board safety training

In anumber of countries, national laws or regulations provide that employers have
a duty to ensure that fishermen receive on-board safety training (for information on
competency certificates and vocational training, see the section of this report concern-
ing those topics). A few countries indicated specific requirements for seafarers; only a
few appeared to have special requirements for fishermen. Such training may be par-
ticularly important to ensure that the crew is familiar with the specific vessel and its
equipment, including the location of lifesaving and fire-fighting equipment.

In Canada, in British Columbia, under the Occupational Safety and Health Regu-
lations, in the sections concerning “ Fishing vessels: General requirements’, the master
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must ensure, before the start of each season, that each crew member isinstructed in the
operational characteristics of the vessel (specific areas are listed). New crew members
joining the vessels are also to receive such training. The master must also establish
procedures and assign responsihilities for emergency situations, and ensure that drills
are conducted at the start of the fishing season and at periodic intervals. Employers of
seafarers (including fishermen) in New Zealand must take all practicable steps to en-
sure that every seafarer who does work of any kind, or uses plant of any kind, or deals
with a substance of any kind, on the ship: either has or is supervised by a person who
has such a knowledge and experience of maritime matters that he is not likely to cause
harm to the seafarer or to any other person; is adequately trained in the safe use of al
plant, objects, substances, and protective clothing and equipment that the seafarer is or
may be required to use or handle.

The EU, EFTA and prospective EU Member States are generally implementing
the relevant requirements of Directive 93/103/EC on this subject. In Italy, a decree
provides that shipowners are to ensure that every maritime worker receives sufficient
and adequate training as regards health and safety, with particular reference to the type
of ship involved and the duties performed on board. Training is to take place on em-
barkation, and when new working equipment, technologies, dangerous materials or
substances are introduced. Norway requires that each individual is to receive the nec-
essary training: to be able to carry out work in a safe and proper manner; before being
given access to areas involving a serious or special risk; and when new technology is
introduced. Furthermore, training must be repeated regularly and documented. In Ro-
mania, the ship’s captain must be carefully instructed on: occupational accidents and
disease; measures to be taken in the event of an accident; and measures to ensure the
ship’s stability in all circumstances. In Spain, the shipowner must guarantee that the
workers and workers' representatives receive adequate training and information on
safety and health matters on board. Specific measures for fishing are set out in a spe-
cia order. Estoniarequires that the training of crew members regarding occupational
safety and health shall be organized by the shipowner (a genera requirement for all
vessels, not specific to fishing).

Personal protective equipment, equipment safety and ergonomics, manual lifting

In some member States, the provision of personal protective equipment is covered
in the national law concerning al workers. For example, in Mexico, thisis dealt with
under the Federal Labour Act. In others, there are laws and/or regulations concerning
personal protective equipment for seafarers generally. In a few countries there are
specific requirementsfor fishing vessels. Asin other areas, EU, EFTA and prospective
EU Member States are implementing Directive 93/103/EC and other European re-
quirements.

In Canada, in British Columbia, there is a requirement that fishing vessels must
carry an immersion suit — essential in the cold waters of British Colombia — for each
member of the crew under the Occupational Safety and Health Regulations, in the
sections concerning “ Fishing vessels. General requirements’. However, it is not stipu-
lated who will provide the suits. Nevertheless, the master is held responsible for non-
compliance. In Newfoundland, requirements concerning protective equipment are
generally set out in the Occupational Health and Safety Act and its implementing
Regulations. In Estonia, the Seafarers Act requires that the shipowner shall, at the
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shipowner’s expense, provide crew members with working clothes and special cloth-
ing and protective equipment necessary for the performance of their work.

Norway’s regulations provide that personal protective equipment shall be used
when arisk cannot be eliminated or sufficiently limited by means of common protec-
tive measures of a technical nature or by means of measures, methods or procedures
relating to the organization of work. There are specific requirements concerning per-
sonal protective equipment. There are also regulations concerning the use, procure-
ment and training in the use of personal protective equipment. In Romania, the
shipowner must ensure that the ship is properly equipped with the technical material
necessary to: guarantee the safety of work on board; ensure that the crew is equipped
with individual working and protective equipment (protection tools, materials and
safety devices); and guarantee the working and living conditions on board. In the
Republic of Korea, shipowners must comply with the provisions of a decree of the
Ministry of Maritime Affairs and Fisheries stipulating that they: maintain working
tools; provide medicines; dispensetraining on safety and health; and take all necessary
steps to prevent danger on the job and ensure healthy conditions on board.

Equipment safety and ergonomics

Safety can of course be improved by ensuring that the vessel and its equipment are
designed and built to a minimum standard. A considerable number of countries have
carried out research to improve vessel design, to ensure that equipment is properly
shielded and equipped with appropriate safety stops, and to improve the placing of
equipment on board (e.g., to provide adegquate room for the crew to work safely) andin
other areas. Several countries have laws and regulationsin place which place arespon-
sibility on the vessel ownersto ensure that the vessel and its equipment are safe (to the
extent thisis possible).

For example, in Canada, in British Columbia, the owner must ensure that al ma-
chinery and equipment on board the vessel is capable of safely performing the func-
tions for which it is used. The owner aso must ensure that the moving parts of
power-operated machinery are, where practicable, fitted with effective guards if such
parts constitute a danger to crew members. There are also requirements concerning
dlipping and tripping hazards; preparation of the vessel for the voyage (by the master);
access and ingress; protection from falling; deck openings; equipment control devices;
illumination and other equipment-related matters.

Norway has anumber of requirements concerning the way in which the equipment
is designed and arranged on board ship, the manner in which this equipment is used
and inspected, and equipment for special hazards. Workers must also receive appro-
priate training, practice and instruction in the use of this equipment. In New Zealand,
the law requires that every employer of seafarers shall take all practicable measuresto
ensure that plant (equipment, fittings, furniture, implements, machines, machinery,
tools and vehicles) used by any seafarer on the ship is so arranged, designed, made and
maintained that it is safe for the seafarer to use. In Romania, thereis a specific law for
shipping which provides that the shipowner must: ensure the technical maintenance of
shipsand repair, as soon as possible, all deteriorationslikely to affect safety and health
on board; take measures to ensure good standards of hygiene on ships and maintain the
plant on board; and guarantee that the ship is equipped with the necessary rescue
means. |n Spain, an Order in Council implements the European Directives 89/655/EC
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and 95/63 EC on minimum requirements on safety and health for all workers. Fishing
vesselsin Malaysiamust be equipped with basic safety equipment, such aslife-jackets
and fire extinguishers.

In EU Member States, Council Directive 90/269/EEC on the minimum health and
safety regquirements for the manual handling of loads, where thereisarisk particularly
of back injury to workers, appliesto fishing. In Canada, in British Columbia, the mas-
ter must ensure that crew members are instructed in and use proper lifting techniques.
In Newfoundland, these matters are generally covered in the Occupational Health and
Safety Regulations. In Norway, the regulations concerning work on ship (including
fishing vessels) also include a special section on the manua handling of objects
(apparently drawing on such regulations for al workers). These requirements cover
the organization of work and information for and training of workers.

Recording and reporting of fatalities, injuries, diseases

The Tripartite Meeting on Safety and Health in the Fishing Industry concluded
that:

Reliable data and statistics are needed to identify fishermen’s safety and health problems
and to focus response and resources effectively. Under-reporting of occupational accidents
and diseases of fishermen is avery serious problem. Governments, employers’ and work-
ers’ organizations should assist in developing or improving reporting systems. Govern-
ments should approach insurance providers to exchange information, where appropriate,
on accidents, injuries and diseases.

Harmonization of data is important. The collection of data on occupational accidents and
diseasesin the fishing industry can beimproved by the use of standardized forms. Statistics
and lessons learned should be widely disseminated, especially to employers and fishermen.
In order to prevent statistics on fishing from being lost in the general category of ‘agricul-
ture, hunting, forestry and fishing’, governments should adopt classification schemes
which are convertible to the International Standard Industrial Classification of al Eco-
nomic Activities (ISIC), Revision 3, as recommended by the ILO.

There appears to be a serious problem in the under-reporting of fatalities, injuries
and diseases of fishermen in many — but not al — countries. The Office has therefore
sought to identify any laws and regulations requiring the recording and notification of
this information. These requirements are often found in laws and regulations for all
workers.® |n many countries,®! the regquirements concerning the reporting and notifi-
cation of accidents of fishermen are found in the legidation governing all seafarers.
Canada has — at least in some provinces — specific laws or regulations for the fishing
sector. In other countries (e.g., Malaysia) reporting of accidents appears to be encour-
aged but not necessarily required.

Many countries appear to require that the master or skipper keep alog of accidents
and illnesses on board. In other cases, or in addition, it isageneral requirement of the
employer or fishing vessel owner. Although the criteria for reporting vary, they all
require that fatalities be reported. In some countries,® not only accidents but also ill-
nesses must be reported. In Italy, injuries must be reported. Some countries addition-

% Australia (Queensland), Romania.
31 |taly, Mexico, New Zealand, Norway, Spain.
% Austraia (Queendand), Spain.
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aly require reports of “dangerous events’ (New Zealand) or “incidents’ (New
Zedand). In the United Kingdom, an accident (to be reported) includes any contin-
gency whereby amajor injury or loss of life is suffered by any person on board.

An example of specific fishing regulationsis found in Canada (British Columbia),
where crew members are required to report al injuries to the master without delay.
The master must then report to the owner injuries that require medical aid and record
al injuries in the vessel logbook. In accordance with the Occupational Safety and
Health Regulations, the employer must maintain a record of al injuries and diseases
reported. These records must be kept for at least ten years. The record of an injured
worker must be made available to that worker on request. In Newfoundland, it is the
employer’s responsibility to report accidents to the Workplace Headlth, Safety and
Compensation Commission of New Brunswick (WHSCC), to the provincial Depart-
ment of Labour and to the Workplace Occupational Safety and Health Committee or
the worker safety representative. The Occupational Health and Safety Act aso re-
quires physiciansto notify the WHSCC and the Department of Labour of the diagnosis
of occupational diseases. Throughout Canada, the Nationa Work Injury Statistics
Coding Manual is used to gather statistics on occupational accidents and diseases. A
fine may be imposed if injuries are not reported within a set time period.

In Japan, for those workers on vessels covered by the Mariners' Law, the ship-
owner is required to file a report on accidents and illnesses to the Ministry of Land,
Infrastructure and Transport. The Minister prepares an annual report on occupational
injuries and fatalities in the sector. For those workers on vessels not covered by the
Mariners Law (generally smaller vessels), the employer is required to submit areport
on accidents or workers' death, injuries and sicknessin compliance with an ordinance
on industrial safety and health based on the Industrial Safety and Health Law.

Fishermen in Maaysia are encouraged to notify any accident involving fishermen
and fishing vessels at sea or at afishing port to the authority, i.e., the police and/or the
Department of Fisheries. In other countries the requirements may be to report to the
maritime authority, labour authority, workers' compensation board or other authority.

In Mauritania, accidents at work (but not occupational illnesses) are registered at
the inter-enterprise medical service. In Mexico, the Federal Labour Act includes spe-
cific provisions for recording and notification of accidents on board vessels. The em-
ployer must inform the corresponding port captain within 24 hours, of al work
accidents that have occurred in aforeign port; the report is then given to the Mexican
consul, or, failing this, to the captain of the first national port that the vessel enters.
Accidents at work are to be communicated to the labour authority so that it can main-
tain and update the register of national statistics on work-related accidents and
sicknesses.

The crew of afishing vessel in the United States is required to report an injury,
illness or other disability to the master of the vessel. The posting of anotice on fishing
vessels of this requirement is mandated by statute. The United States Coast Guard
keeps statistics for fishing vessel accidents, deaths and losses, in order to track the
progress of the agency, vessel owners and fishermen in improving safety.

EU Member States, EFTA States and prospective EU Member States are imple-
menting requirements set out in Directive 93/103/EC. In Spain, a genera law on the
prevention of labour hazards provides that the employer must keep information rel-
evant to (among other areas) any work accidents or occupational illnesses that have
caused a worker to become incapacitated for more than one day. Furthermore, Direc-
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tive 93/103/EC requires the vessel owner to keep a detailed account (in the logbook or
in a specia document for this purpose) of occurrences at sea that have some effect on
the health of workers on board. The account must be transmitted to the labour author-
ity. In the United Kingdom, regulations require skippers to report accidents to the
United Kingdom's Marine Accident Investigation Branch (MAIB).

Norway provides an example of a rather complete system of recording fatalities,
injuries and diseases, compiling statistics, and providing information to regul ators and
to the fishermen themselves to help prevent further accidents or health problems. Em-
ployees covered by the Norwegian National Insurance Scheme report occupational
injuries on a specific form. For employees not covered by the Norwegian National
Insurance Scheme, occupational injuries are reported using the Norwegian Maritime
Directorate’ sform. The Maritime Directorate uses the information reported: in its gen-
eral preventive work; as a basis for safety reports; for statistical purposes; and as a
basisfor further investigation of serious accidents. Thisand other information are used
to decide upon information “campaigns’ directed at shipowners, seafarers and fisher-
men, and for articles in the Directorate’s quarterly magazine, etc. Occupational ill-
nesses are not reported to the Norwegian Maritime Directorate. Statistics are
published in the Norwegian Maritime Directorate' s magazine.

Investigation of accidents

ILO’s Tripartite Meeting on Safety and Health in the Fishing Industry concluded,
inter alia, that: “All maritime casualties involving fishing vessels should be investi-
gated and subject to inquiries in accordance with international Conventions.”

Apparently, many States carry out investigations of accidents (or at least serious
accidents) occurring on fishing vessels. The following are examples of systems in
place regarding the investigation of occupational accidents leading to injuries. The
Danish example is described at length because it provides an overview of the entire
system.

In Denmark, investigation of accidents at sea and serious accidents at work are
carried out by the Division for Investigation of Maritime Accidents — an independent
division within the Danish Maritime Authority, whose investigations are separated
from other activities of the Authority. Theinvestigations are carried out in accordance
with an order concerning investigation of accidents at sea. The Division can partici-
pate in — or be in charge of — investigations of accidents at sea on foreign ships when
Danish interests are involved. If an accident on a Danish ship has taken place outside
Danish territorial waters, a ship surveyor from the Division will travel to the place of
the incident. According to Danish legidation the Division must be informed immedi-
ately when a Danish merchant or fishing vessel is involved in a collision, grounding,
fire, explosion, leakage, list, capsizing, or when somebody dies or is serioudly injured.
The obligation to report the accident lies with the master of the ship. If the master is
unable to do so, the obligation lies with the shipowner. When the Division has com-
pleted itsinvestigations, a report on the accident is drawn up. The report must include a
summary of the events leading to the accident and, to the extent possible, a conclusion.
Furthermore, the report may include recommendations concerning initiatives which
may prevent such —or similar —accidents from happening in the future. Thereport is sent
to the personsdirectly involved and isthen made public on the Internet. Thereportisalso
sent to different organizations, including Danish trade unions. The report does not estab-
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lish legal or economic liahilities. It is sent to the Centre for Shipping Policy and Lega
Servicesfor the purpose of investigating whether maritime legidlation has been violated.
Finally the genera Danish authorities under the Ministry of Justice responsible for the
legal criminal proceedings look into the possibilities of imposing sanctions.

In the United Kingdom, the Marine Accident Investigation Branch (MAIB) may
decide to investigate any accident. MAIB’s investigation reports are published and
widely circulated. Accident data arising from the initial reports and investigations are
collated and occasionally examined by the MAIB to discover accident trends.

Conclusions

The following general conclusions may be drawn from the above:

e inanumber of countries, the general occupational safety and health laws and regu-
lations are considered applicable to the fishing sector; however, it is not certain
whether these provisions are, in al cases, appropriate to the sector or whether they
are actualy applied. Thisis particularly true with regard to small fishing vessels,
as larger vessels may be covered by the laws and regulations for merchant ships;

e recording, reporting and notification of fatalities, injuries and diseases—and using
this information to produce information (e.g. statistics, guidance, etc.) for use by
fishermen and fishing vessel owners — is an important component in efforts to
improve the safety and health record;

e regulationisan important means of improving conditions; often the threat of regu-
lation may also be an effective means of improving safety and health;

e the smaller the vessel, the less likelihood that safety and health conditions will be
regulated, particularly for vessels below 15 metres in length, even in developed
countries;

e regulations, where they exist, may solely or primarily focus on the vessel and its
lifesaving and fire-fighting equipment and not on other safety and health aspects;

e safety and health programmes are likely to be more effective if thereis more dis-
cussion with and involvement of working fishermen; regulations may be more
effective if adapted to the local fishery;

® raising awareness of risksis an important aspect of safety and health.

ACCOMMODATION ON BOARD FISHING VESSELS

The amount of time a fishing vessel may remain at sea can vary from afew hours
to many months at atime. For fishermen who must eat and sleep at sea, accommoda-
tion is an important issue. This is not only a matter of comfort but also a matter of
health. While progress has been made in providing accommodation which is reason-
ably spacious, clean, properly ventilated, insulated from excessive noise or vibration,
etc., there are agreat many vessels operating with uncomfortable and unhealthy living
guarters. Lack of comfort can be a significant contributor to fatigue. Though vessels
usually operate in what may be considered by some to be wide open spaces, the inter-
nal space on board afishing vessel can be extremely limited due to pressuresto utilize
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any available space for catching, processing and storing fish and other marine prod-
ucts. Without proper restrictions, this can lead to cramped and unhealthy living quar-
ters which are breeding grounds for the spread of disease.

The issue of accommodation becomes even more important for vessels operating
at sea for extended periods; however, it is aso relevant to those vessels which fre-
guently come in and out of port but which serve as the temporary home of the crew, in
particular when the crew consists or includes migrant fishermen without alocal home
ashore. The ILO’s existing instrument concerning accommodation touches on the
issues of medical equipment and facilities on board, issues which are obviously of
extreme importance due to the well-documented high levels of accident and injury
rates.

International standards
ILO standards

The Accommodation of Crews (Fishermen) Convention, 1966 (No. 126), sets out
standards for the planning and control of crew accommodation (including plan ap-
proval, complaint procedures concerning non-compliance and inspections) and crew
accommodation requirements; it also specifies how these requirements apply to exist-
ing ships and new fishing vessels. The requirements concerning crew accommodation
are very detailed, covering, among other things: location; construction materias;
drainage; ventilation; heating; lighting; sleeping room size; mess rooms; sanitary ac-
commodation; sick bay; medicine chests; and galley.

The Convention does not apply to vessels of lessthan 75 grt unless the competent
authority, after agreement with the representatives of fishing vessel owners and
fishermen’s organizations, agrees that it is reasonable and practicable to apply the
provisions to vessels of between 25 and 75 grt. There are aso provisions for stipulat-
ing that length instead of tonnage may be used as a parameter for the Convention, in
which event the Convention does not apply to ships and boats of lessthan 80 feet (24.4
metres); however, they may after consultation and if reasonable and practicable, be
applied to vessels between 45 and 80 feet (13.7 and 24.4 metres). Exceptions may be
permitted, under certain conditions, for vessels which normally remain away from
their home ports for periods of less than 36 hours and in which the crew does not live
permanently.

As at 30 September 2002, the Convention had been ratified by 22 member
States.®

IMO standards

Asnoted earlier in this chapter, the Torremolinos International Convention for the
Safety of Fishing Vessels, 1977, and the Torremolinos Protocol of 1993 include some
requirements concerning accommodation on vessels. However, the emphasis in these

3 Azerbaijan, Belgium, Bosnia and Herzegovina, Brazil, Denmark, Djibouti, France, Germany,
Greece, Kyrgyzstan, Netherlands, Norway, Panama, Russian Federation, Sierra Leone, Slovenia, Spain,
Tajikistan, The former Yugoslav Republic of Macedonia, Ukraine, United Kingdom, Y ugoslavia.
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instruments is on such issues as vessel stability and fire-fighting, as opposed to the
issue of comfort and health.

Regional instruments

The EU has a so dealt with the issue of crew accommodation in Directive 93/103/
EC concerning the minimum safety and health requirements for work on board fishing
vessels (see the section of this chapter concerning occupational safety and health
issues). Articles 4 and 5 refer, respectively, to annexes setting out requirements for
“new fishing vessels’ (generally, 15 metres and over) and “existing fishing vessels’
(generally, 18 metres or over and not a new fishing vessel). The standards for new
vessels are somewhat higher than those for existing vessels. As concerns accommoda-
tion, the annexes contain provisions on ventilation, temperature, living quarters, mess
rooms, galleys and sanitary accommodation — with somewhat higher standards for
new fishing vessels. While the provisions in the Directive are not as detailed as those
in Convention No. 126, they do cover afew areas not covered by the Convention. For
instance, they require adequate protection against vibration and odours, and protection
of non-smokers from the discomfort caused by tobacco smoke. They also stipulate that
genera lighting must be reduced in order to avoid disturbing workers who are resting.
As concerns medical equipment and facilities, reference is made to Directive 92/29/
EEC.

National law and practice

This section is based on reports concerning the application of Convention No.
126, submitted to the ILO by ratifying States in accordance with article 22 of the ILO
Constitution, and information on other countries provided to or obtained by the Office.

Scope of application

Several countries have national laws and regulations concerning accommodation,
which exclusively apply to fishing vessels or fishermen, respectively.* However, the
pertinent laws and regulations usually cover all merchant vessels or all seafarers, re-
spectively, without excluding fishing vessels or fishermen.® A few countries have
issued general laws and regulations on the workplace which apply to fishing vessels.®

The national laws and regulations on accommodation often contain exclusions
from the application:

® For instance, the national laws and regulations often do not apply to fishing ves-
sdls below a certain size: eg. less than 12 metres;¥ less than 25 tonnes or

% Azerbaijan, Belgium, Denmark, Norway, Russian Federation, Sierra Leone, Slovenia, Spain,
Ukraine, United Kingdom (ratified C. 126); Canada (British Columbia), Lithuania, New Zealand,
Romania, Tunisia

% Azerbaijan, Belgium, Brazil, France, Germany, Greece, Netherlands, Norway, Panama, Russian
Federation, Slovenia, Spain, Ukraine, United Kingdom (ratified C. 126); Austraia, Estonia, India,
Indonesia, Japan, Republic of Korea, Lithuania, Mexico, Poland, Romania, Tunisia, United States.

% Netherlands (ratified C. 126); Australia, Canada (Newfoundland and Labrador), Indonesia,
Mexico.

87 Azerbaijan, France, Russian Federation, Ukraine (ratified C. 126).
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13.7 metres;*® new fishing vessels of less than 15 metres or existing fishing ves-
sels of less than 18 metres (see EU Directive),* whereby fishing vessels less than
24.4 metres are sometimes excluded from the provisions going beyond the EU
Directive; less than 15 metres (see EU Directive), whereby for vessels less than
24 metres, deviations may be granted and less severe provisions are stipulated;
less than 30 grt;* less than 37 tonnes;® less than 45 metres in respect of the
Torremolinos Protocol of 1993, and less than 24 metres in respect of the Protocol
regarding the construction, stability and crew protection requirements;* less than
24.4. metres or 75 tonnes; * and |ess than 100 tonnes. *® One example may be cited,
where the national provisions do not contain any exclusions regarding length.*

e |n addition, many countries have excluded certain types of fishing vessels: e.g.
vessdls fishing for sport or recreation;* fishery research and protection vessels;*
vessals primarily propelled by sail but having auxiliary engines,® ships and boats
engaged in whaling; edl fishing boats;* and any vessel which embodies features
of a novel kind, if the application of the legislation might seriously impede re-
search into the development of such features and their incorporation in vessels.*

e Other member States provide that certain navigation areas are out of scope: e.g.
fishing vessels proceeding on a voyage other than an overseas voyage;> or vessels
engaged in coasta fishing, if application is unreasonable and impracticable in
view of the operation area, the type of vessel and the absence of genera naviga-
tional hazards.*

e Finaly, countries often exclude vessels with short periods at sea: e.g. vessels
never at seafor more than 36 hours with crew not living on board; % vessels never

37 Azerbaijan, France, Russian Federation, Ukraine (ratified C. 126).

% Sierra Leone (ratified C. 126).

3 Belgium, Spain, United Kingdom (ratified C. 126); Portugal.

4 Spain, United Kingdom (ratified C. 126).

4 Denmark, Norway (ratified C. 126).

2 Japan.

“ Germany (ratified C. 126).

4 New Zeaand.

4 Panama (ratified C. 126); India.

4 Greece (ratified C. 126); United States.

4 Netherlands (ratified C. 126).

4 Azerbaijan, Belgium, Netherlands, Norway, Panama, Russian Federation, Sierra Leone, Spain,
Ukraine, United Kingdom (ratified C. 126); Australia, India, Portugal.

4 Belgium, Norway, Panama, Sierra Leone, Spain (ratified C. 126); India, Portugal .

% Belgium, Sierra Leone, Spain, United Kingdom (ratified C. 126); India.

5t Sierra Leone, Spain, United Kingdom (ratified C. 126).

52 New Zealand.

% Norway (ratified C. 126).

% Panama (ratified C. 126); Australia.

% Norway (ratified C. 126).

% Spain, United Kingdom (ratified C. 126).
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at seafor more than 24 hours;* and vessels with crew not living on board.*® More-
over, vessels under 500 tonnes engaged on trips of three days or less with a crew
inferior to 15 members are excluded from the sick bay requirement.

Crew accommodation requirements

Table 5.1 summarizes the information from a number of countries, ratifying and
non-ratifying, concerning standards of accommodation as covered by Convention No.
126. The Office has not been able to examine the information on every member State
which has ratified the Convention; neither has it received information from all mem-
ber States likely to have some laws and regulations on these issues. Nevertheless, the
table does give apreliminary idea of the extent of laws and regulations of accommoda:
tion (for vessel swithin the scope of Convention No. 126) in several member States. As
can be seen from the table, and as would be expected, nearly al the member States
which have ratified Convention No. 126 (shown in bold) and from whom information
has been received, have in place laws and regulations covering each of its provisions.
Asto the other member States listed (member States which have not ratified the Con-
vention but have either provided the Office with information or for which the Office
has been able to find information), many of the major areas — but perhaps not the
details — are covered. For example, 19 States (14 having ratified the Convention; five
having not) have requirements concerning protection against weather, noise, etc.;
22 States (14 having ratified the Convention; eight having not) have at least basic
requirements concerning ventilation; 20 States (14 having ratified; six having not)
have a requirement for a separate galley.

Conclusions

Theinformation available to the Office indicates that a substantial number (at |east
38) member States have laws and regulations concerning accommodation on fishing
vessels (though in some States these are laws and regulations for vessels in general
which do not exclude fishing vessels), including the 22 States which have ratified
Convention No. 126 and at least 16 other States. It appears that several of the States
which have not ratified the Convention have requirements which are not as detailed as
those in the Convention. In some States, whether or not they have ratified the Conven-
tion, there are requirements not found in the Convention (e.g. protection against noise
and vibration).

Smaller vessels are often excluded from national laws and regulations concerning
accommodation. On the one hand, such small vessels may spend less time at sea,
making accommodation requirements less important that on vessels which remain at
sea for weeks or months at atime; on the other hand, smaller vessels must now often
stay at sea longer and fish at greater distances from shore for a variety of economic,
fisheries management and operational reasons. It therefore appears both desirable and
possible to provide either mandatory or recommendatory standards, at least in the
form of promotiona principles, for such vessels in an international instrument (in

5" Greece (ratified C. 126).
% Greece (ratified C. 126).
% Romania.
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Brazil

Canada
Russian Federation

Sierra Leone
Slovenia

Spain

FYR of Macedonia
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United Kingdom

Australia
Azerbaijan
Belgium
Denmark
Djibouti
Estonia
France
Germany
Greece
Honduras
India
Indonesia
Italy

Rep. of Korea
Kyrgyzstan
Lithuania
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Netherlands
New Zealand
Nigeria
Norway
Panama
Peru
Philippines
Poland
Portugal
Romania
Tajikistan
Thailand
Ukraine
Yugoslavia
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oTT
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Brazil

Canada
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Germany
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Australia
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Bosnia and Her zegovina

Brazil
Russian Federation

Sierra Leone
Slovenia

Spain

FYR of Macedonia

Tunisia
United Kingdom

Article
Australia
Azerbaijan
Belgium
Canada
Denmark
Djibouti
Estonia
France
Germany
Greece
Honduras
India
Indonesia
Rep. of Korea
Kyrgyzstan
Lithuania
Maaysia
Mauritius
Mexico
Netherlands
New Zealand
Nigeria
Norway
Panama
Peru
Philippines
Poland
Portugal
Romania
Tajikistan
Thailand
Ukraine
Yugoslavia

Italy
Jap

Provision

=
(2]
N

Adequate dimen-
S-OI"IS,“ght, heat o |e ° e|o|e ° o |e

16.3 | Cooking utensils,
cupboards, sinks
with drainage,
drinking water
supply by pipes ° ° o (oo oo oo oo ° oo

16.4 | Facilities to prepare
hot drinks . . o|e o|e ° o|e ° o|e

16.5 | Provision storeroom/ oo oo oo e oo oo oo . o|e
refrigerator

16.6 | Gas containers on . oo . . . . . .
open deck

The Office was unable to analyse all available information in time to meet the deadline for publication of this report. The absence of amark in the appropriate column does not necessarily
imply that legislation does not exist in this area.
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Europe, such requirements have been extended to vessels of 15 metres or more in
length). Furthermore, alink could be made to the non-binding provisions of the FAO/
ILO/IMO Voluntary guidelines for the design, construction and equipment of small
fishing vessels.

PROVISION OF FOOD AND WATER

As indicated in the previous section, Article 16 of Convention No. 126 sets out
requirements concerning galley equipment and storage spaces for food. It does not,
however, set out requirements concerning the quality and sufficiency of the food itself.

The Food and Catering (Ships' Crews) Convention, 1946 (No. 68), addresses
these issues. Article 1 provides that:

1. Every Member of the International Labour Organization for which this Conventionisin
force is responsible for the promotion of a proper standard of food supply and catering
service for the crews of its sea-going vessels, whether publicly or privately owned, which
are engaged in the transport of cargo or passengers for the purpose of trade and registered
in aterritory for which this Convention isin force.

2. National laws or regulations or, in the absence of such laws or regulations, collective
agreements between employers and workers, shall determine the vessels or classes of ves-
sels which are to be regarded as sea-going vessels for the purpose of this Convention.

Convention No. 68 includes provisions concerning food supply and catering ar-
rangements, inspection of supplies of food and water, spaces used for the storage and
handling of food and water, galley equipment, qualifications of members of the cater-
ing department and other related issues. It is accompanied by the Bedding, Mess Uten-
sils and Miscellaneous Provisions (Ships Crews) Recommendation, 1946 (No. 78).

Another relevant Convention is the Certification of Ships' Cooks Convention,
1946 (No. 69), which has exactly the same scope as that provided under Article 1 of
Convention No. 68.%°

The Office has not been able to determine whether member States have enacted
laws and regulations which cover not only seagoing vessels “engaged in the transport
of cargo or passengers’ but also fishing vessels.

However, the provision of at least adequate food and water to fishing vessel per-
sonnel is an obvioudly essential element in their living conditions at sea. The Office,
though well aware that many fishing vessels are quite small compared to “vessels
engaged in transport”, and that the requirements for such vessels may vary consider-
ably compared to larger vessels on long voyages, has endeavoured to collect at least
some information on national law and practice in this area.

National laws and regulations

The following are examples of ways in which the issue of provision of adequate
food and water on board has been dealt with in the legislation of certain countries.

% The Governing Body has decided that these two Conventions should be revised. Their revision is
being taken up in the preparation of the consolidated framework instrument for seafarers.
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Mauritius requires that employers of banks fishermen provide workers daily, and
free of charge, with breakfast and a midday and evening meal — and at least three
bottles of water. In Malaysia the vessels are normally equipped with cooking utensils
and enough food for the whole duration of a fishing trip; in Canada (Newfoundland
and Labrador) and Nigeria, when the crew is on board, free feeding facilities are pro-
vided, but it is not clear whether or not a galley is supplied. Mexico obliges the em-
ployersto provide the workers with food and water when boats navigate for six hours
or more; they must also provide food for vessels navigating for less than six hoursin
uninhabited areas where it would be impossible for the workersto acquire any food. In
Panama, food must be free of charge, varied, healthy and sufficient — and appropriate
to the navigation or the route that the ship takes. In Peru, adecree sets out standards for
food and drinking water, providing that each fisherman must receive equa to at least
3,600 calories per day. In Japan and Tunisia, fishermen on board are entitled to be fed
for the whole duration of the journey, and the food must be healthy, of good quality,
sufficient for the whole crew and subject to control by the competent authority. Nor-
way even stipulates that: the diet should comply with the health and dietary standards
issued by the National Nutrition Council; appropriate manuals, brochures, wall charts
etc. regarding nutrition and the purchase, storage, preparation and serving of food
should be available on board; and the preparation of the food should be carried out in
hygienic conditions. In Australia, Indonesia and the United Kingdom, it is the duty of
the employer and the master to ensure that there are provisions and water on board.
These must comply with health standards, be of nutritive value, varied and adequate.
In the United Kingdom and Romania, the master must inspect the provisions and
water, to ensure that they fulfil these requirements (United Kingdom regulations are
based on Convention No. 68 but only cover vessels 24 metres in length and over; the
regulations of Romania are also based on Convention No. 68 and apparently concern
oceanic fishing vessels). The Seafarers Act of Estonia, which applies to fishermen,
provides — in addition to other requirements concerning the provision of food and
water on board — that crew members are to be compensated for any shortage of food
and water if, for any reason, the master has to reduce food rations during the voyage.

Conclusions

To date, the Office has only obtained limited information on laws and regulations
concerning food and water on board fishing vessels. However, it appears that severa
countries, both developed and developing, have such requirements. Often it would
seem that they are inspired by the provisions of ILO Convention No. 68. Bearing in
mind the vital nature of food and drinking water, such requirements would seem ap-
propriate for inclusion in the new ILO fishing standard.

MEDICAL CARE AT SEA

As described in a previous section, fatality and injury rates are high in the fishing
sector compared to other sectors. Furthermore, the fishing vessel, compared to other
workplaces, is distant from hospital facilities ashore. First aid, and sometimes even
more sophisticated medical care, must therefore be provided on the vessel, usually by
the crew themselves. As will be noted below, the use of radio medical services, heli-
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copter evacuation and hospital ships have improved the health care provided to many
— but not al —fishermen.

International standards

The Accommodation of Crews (Fishermen) Convention, 1966 (No. 126) (de-
scribed in more detail in an earlier chapter) includes provisions concerning the sick
bay and medicine chests. As at 30 September 2002, Convention No. 126 had been
ratified by 22 countries.®

The Health Protection and Medical Care (Seafarers) Convention, 1987 (No. 164),
provides somewhat higher standards concerning medical equipment and medical fa-
cilities on board. It aso includes provisions concerning the provision of and availabil-
ity of medical advice at sea and standard medical report forms for seafarers. The
Convention, which, as at 30 September 2002, has been ratified by 11 countries,®? pro-
vides, as with most of the other maritime standards adopted in 1987 and 1996, that
“[t]o the extent it deems practicable, after consultation with the representative organi-
zations of fishing-vessel owners and fishermen, the competent authority shall apply
the provisions of this Convention to commercial maritime fishing”.

Finally, two Recommendations are relevant to medica care at sea. The Ships
Medicine Chests Recommendation, 1958 (No. 105) (which includes long lists of me-
dicaments and medical supplies and equipment), and the Medical Advice a Sea
Recommendation, 1958 (No. 106), which has generally been overtaken by the provi-
sions of Convention No. 164.

Regional requirements

Council Directive 92/29/EEC of 31 March 1992 on the minimum safety and
health requirements for improved medical treatment on board vessels, applies to sea
going or estuary fishing vessels, and covers al workers on board a vessel. The Direc-
tive sets out requirements concerning medicines and medical equipment (including
sick bay and doctor); antidotes for dangerous substances; allocation of responsibilities
for the provision, replenishment and management of medical supplies; information
and training in medical and emergency measures, medical consultations by radio; in-
spection of medical supplies; and other issues. It distinguishes between three categor-
ies of vessels: (a) seagoing or sea fishing vessels with no limitation on length of trips;
(b) seagoing or sea fishing vessels making trips of less than 150 nautical miles from
the nearest port with adequate medical equipment; and (c) harbour vessels, boats and
craft staying very close to shore or with no cabin accommodation other than a wheel-
house. Annexes provide along but non-exhaustive list of medical supplies, equipment
and antidotes to be carried; a framework of their inspection; and specific guidance on
medical training of captains and designated workers.

51 Azerbaijan, Belgium, Bosnia and Herzegovina, Brazil, Denmark, Djibouti, France, Germany,
Greece, Kyrgyzstan, Netherlands, Norway, Panama, Russian Federation, Sierra Leone, Slovenia, Spain,
Tégjikistan, The former Yugoslav Republic of Macedonia, Ukraine, United Kingdom, Yugoslavia

2 Brazil, Czech Republic, Finland, Germany, Hungary, ltaly, Mexico, Norway, Slovakia, Spain,
Sweden.
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National laws and regulations

Table 5.1 on national laws and regulations concerning accommodation (rows con-
cerning Article 13.1 (sick bay) and 13.2 (medicine chest with instructions)) indicates
that the mgjority of States for which information has been available require amedicine
chest with instructions but that |ess than one-half require asick bay. The latter may be
attributed to the fact that some fleets operate close to home ports or are small vessels.

Several countries have laws or regulations which specifically require the provi-
sion of medical care for a crew member who becomes sick or is injured during a
journey at sea and the treatment of a crew member on the ship or on shore. In Estonia,
the Seafarers’ Act provides that if the illness or injury of a crew member cannot be
treated on the ship or if theillness of a crew member is putting hisor her life or thelife
or health of other persons on the ship in danger or if it is not possible to take measures
to prevent the disease from spreading, the master must send the crew member to a
health-care ingtitution. Under the Occupational Safety and Health Regulations in
Canada (British Columbia), a fishing boat must return to shore when the injury of a
fisherman cannot be effectively treated by the person on board responsiblefor first aid.

In some countries (e.g. Italy, Spain) radio medical services are available, but it is
not clear to the Office whether national laws or regulations require the use of such
services when a fisherman has been injured or becomes ill. In Spain, an Order in
Council concerns radio medical advice from ashore; article 16 establishes the Central
Medical Radio of Spain. This service is funded by the Social Marine Institute and is
free. The Institute guarantees that doctors working for the Radio Centre receive con-
tinued and specific training on the particular conditions that exist on board vessels.
Advice provided is confidential. The Institute also operates a hospital ship, the
Esperanza Del Mar, which provides medical care to the Spanish fishing fleet operat-
ing in distant waters. In Estonia, the Seafarers’ Act providesthat seafarers may receive
24-hour medical consultation by radio with a health-care ingtitution. It is not specified
which type of ship benefits from this opportunity.

Conclusions

The following conclusions may be drawn from the above information and other
information:

¢ the requirement for fishing vessels to be equipped with a medicine chest, with
clear instructions, is widespread, even among countries which have not ratified the
relevant ILO Conventions;

e theuse of radio medical assistance is becoming more widely available due to im-
provements in technology and improved equipment on fishing vessels,

e evacuation by helicopter is an important means of providing medical assistancein
some countries.



CHAPTER VI

SOCIAL SECURITY, INCLUDING FISHING VESSEL
OWNERS LIABILITY FOR SICK AND INJURED FISHERMEN

The Declaration of Philadelphia, which is contained in the Annex to the ILO Con-
stitution, recognizes the ILO’s obligation as regards “the extension of socia security
measures to provide a basic income to al in need of such protection and comprehen-
sivemedical care”. However, many fishermen — perhaps most — have no socia security
protection, which may be attributed to several factors. Firstly, the maority of fisher-
men resemble the majority of the world population: they lack social security protec-
tion. Any attemptsto provide social security in this sector must therefore be seenin the
context of the general lack of protection for most workers. Second, fishermen may be
considered self-employed under national laws and regulations, and, as with many self-
employed workers, they may be excluded from certain forms of protection. Third, fish-
ermen included in contributory social security systems may face problems making
their contributions dueto theirregular nature of their employment and income. Finally,
migrant fishermen, including those working on foreign-registered vessels, may have
special problems asthey are earning their living outside their country of nationality or
domicile.

However, there are several reasons why fishermen are particularly in need of so-
cia protection.

Asnoted earlier in thisreport, fishing is a particularly hazardous occupation, with
a relatively high rate of injury and death. Fishermen and their dependants therefore
need some form of protection in the event of injury, illness and death.

Furthermore, in recent years, there has been growing pressure to reduce fishing in
order to preserve fish stocks. This has led to pressures in many regions to reduce the
number of fishermen. Such efforts may not be successful — or may be extremely pain-
ful for fishermen, their families and their communities — unless the affected fishermen
are protected by unemployment benefits and have access to retraining for other work.
The importance of this issue has been recognized by the Organisation for Economic
Cooperation and Development (OECD), which has studied the social implications of
responsible fisheries, and the EU, which is seeking to better address social issuesin the
reform of the Common Fisheries Policy.! In 1999, the Tripartite Meeting on Safety and
Health in the Fishing Industry adopted a resol ution which called upon the International
Labour Office, inter alig, to: “.... examine how appropriate social adjustment strategies
(such as retraining, job creation, early retirement and income support) can lead to the
creation of alternative employment opportunities for those persons who have to leave
the industry.”

A future ILO standard aimed at improving the living and working conditions of
workersin this sector may very well need to address such issues as manpower planning
and retraining of fishermen for other work.

L F. Fischler: “The much-needed reform of the Common Fisheries Policy”, in Fishing in Europe, Nos.
12-13 (Brussels, July 2002).
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General description of social security standards

Since its founding, the ILO has adopted 31 Conventions and 16 Recommenda-
tionsinthefield of social security. In many of these instruments, fishermen may not be
covered because: they are specifically excluded; they are excluded because they are
not considered “employees’; or the State is not required to cover 100 per cent of all
workers. The Socia Security (Minimum Standards) Convention (No. 102), adopted in
1952, addresses and definesin asingle instrument the nine principal branches of social
security: medical care, sickness benefit, unemployment benefit, old-age benefit, em-
ployment injury benefit, family benefit, maternity benefit, invalidity benefit and survi-
vors benefit.2 However, the Convention provides that it does not apply to seamen or
sea fishermen, as provision is made for the protection of seamen and sea fishermen
under the Socia Security (Seafarers) Convention, 1946 (No. 70),® and the Seafarers
Pensions Convention, 1946 (No. 71).*

Sandards relevant to social security for seafarers (and sometimes sea fishermen)

The Unemployment Indemnity (Shipwreck) Convention, 1920 (No. 8), provides,
inter alia, that: “In every case of loss or foundering of any vessel, the owner or person
with whom the seaman has contracted for service on board the vessel shall pay to each
seaman employed thereon an indemnity against unemployment resulting from such
loss or foundering”. “Seaman” is defined to include “all persons employed on any
vessel engaged in maritime navigation”. A “vessel” isdefined to include “all shipsand
boats, of any nature whatsoever, engaged in maritime navigation, whether publicly or
privately owned” (it excludes ships of war). Bearing in mind the nature of many fishing
employment arrangements (i.e., payment based on the share of the catch and not on a
wage basis) thismay, in fact, mean that this Convention does exclude some fishermen
from its scope.

The Shipowners Liability (Sick and Injured Seamen) Convention, 1936
(No. 55), provides, inter dia, that, in the event of sickness or injury, the shipowner has
to provide the seafarer with medical care, board and lodging until the sick or injured
person is cured, or until the sickness or incapacity has been declared of a permanent
character. The Convention applies“to al persons employed on board any vessel, other
than a ship of war, registered in aterritory for which [the] Convention isin force and
ordinarily engaged in maritime navigation” (Article 1(1)). However, it also provides
that “any Member of the International Labour Organisation may in its national laws or
regulations make such exceptions as it deems necessary in respect of: () persons em-
ployed on board ... (ii) coastwise fishing boats ...” (Article 1(2)(a)(ii)). As at 20 Sep-

2 Since 1952, the ILO has adopted severa other instruments which set forth a higher level of protec-
tion than that envisaged in Convention No. 102. These include the Employment Injury Benefits Conven-
tion, 1964 (No. 121); the Invalidity, Old-Age and Survivors' Benefits Convention, 1967 (No. 128); and the
Medical Care and Sickness Benefits Convention, 1969 (No. 130).

3 This Convention has been revised by Convention No. 165 (see below).
4 However, this Convention, which provides that States shall establish or secure the establishment of
a scheme for the payment of pensions to seafarers on retirement from sea service, also provides that the

scheme may embody such exceptions as the Member deems necessary in respect of, inter aia, a person
employed on board or in the service of fishing vessels.
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tember 2002, the Convention had been ratified by 16 countries.® It has been revised by
Convention No. 165 (see below).

The Sickness Insurance (Sea) Convention, 1936 (No. 56), provides, inter alia, that
every person employed as a master or member of the crew or otherwise in the service
of the ship, on board any vessel, other than a ship of war, registered in a territory for
which the Convention is in force and engaged in maritime navigation or sea fishing,
shall be insured under a compulsory sickness insurance scheme. As at 20 September
2002, this Convention has been ratified by 19 countries.®

Discussion of social security for fishermen by the Committee on Conditions of Work
in the Fishing Industry (November 1978)"

The issue of socia security for fishermen was discussed by the ILO in 1978 by the
Committee on Conditions of Work in the Fishing Industry, which had on its agenda,
inter alia, theitem “Pensions and sicknessinsurance”. The Committee used asthe basis
for its discussion areport analysing law and practice on thisissue in member States.

The Committee noted that two social security Conventions — Nos. 128 and 130 —
permitted governments to exclude their application to seafarers, including sea fisher-
men, only when such workers were covered by special schemes providing an equiva-
lent level of protection. It observed that the existing |L O instruments concerning social
security protection for seafarers contained provisions permitting the exclusion of fish-
ermen without any specified condition. As regards the rather limited socia security
coverage of fishermen in general, it noted the technical, administrative and financial
difficultiesinvolved in the extension of the scope of protection in the case of sickness,
invalidity, old age and death, and emphasized that the ultimate goal wasthe full cover-
age of al categories of persons working in the fishing industry.

After further discussion, the Committee adopted conclusions on socia security
protection of fishermen in the case of sickness, invalidity, old age and death which
provided, inter dia, that:

In regard to national law and practice concerning social security protection of fishermen

and their dependants in the case of sickness, invdidity, old age and death:

(8 itisnecessary to extend asfar as possible the range of persons protected by the national
social security scheme so as to cover al fishermen, including self-employed and their
dependants, with aview to ensuring greater social justice which should be expressed in the
form of equa conditions for dl;

(b) continuous efforts should be made to improve both quantity and quality of benefits to
be provided to workersin the fishing industry, which should be supported by sound finan-
cia arrangements relative to the level of development of each country;

(c) where employment of fishermen is intermittent, or seasonal, and where entitlement to
social security benefitsis related to the length of employment, it is advisable to adapt the
qualifying conditions to the particular circumstances in which fishermen are employed;

5 Belgium, Bulgaria, Djibouti, Egypt, France, Greece, Italy, Liberia, Luxembourg, Mexico, Morocco,
Panama, Peru, Spain, Tunisia, United States.

6 Algeria, Belgium, Bosnia and Herzegovina, Bulgaria, Croatia, Djibouti, Egypt, France, Germany,
Luxembourg, Mexico, Norway, Panama, Peru, Slovenia, Spain, The former Yugoslav Republic of
Macedonia, United Kingdom, Y ugoslavia.

" ILO: Report of the Committee on Conditions of Work in the Fishing Industry, 1978, op. cit.



120 Work in the fishing sector

(d) where fishermen are remunerated by a share of profit or are self-employed, due ac-
count should be taken of the fluctuation in the levels and regularity of their income in the
computation of contributions and the calculation of benefits under contributory socia se-
curity schemes,

(e) for self-employed fishermen operating as afamily unit or on an extremely small scale,
efforts should be made to improve the existing benefit structures so as to ensure compre-
hensive medical care, to provide suitable compensation in the case of incapacity for work
due to sickness, involving suspension or substantial reduction in income, to guarantee
adequate level of invalidity, old-age and survivors pensions under conditions for entitle-
ment which are compatible with those required for fishermen working for an employer,
and to extend effective protection against invalidity through the provision of rehabilitation
measures;

(f) inview of the hazardous nature of work and exceptional stress involved in the fishing
industry, due consideration should be given to the possibility of lowering the age at which
fishermen who have been engaged in the industry for a considerable number of years are
entitled to old-age retirement pensions.

Discussion in the late 1980s of social security for fishermen in the context of the
preparation of the Social Security (Seafarers) Convention (Revised), 1987 (No. 165)

The issue of social security standards for fishermen was again raised in the late
1980s in the context of adiscussion of anew socia security standard for seafarers. In
1987, during the 74th (Maritime) Session of the Conference, an amendment, which
was accepted, called for the addition to the draft instrument of a paragraph stipulating
that “to the extent it deems practicable, after consultation with representative organiza-
tions of fishing vessel owners and fishermen, the competent authority shall apply the
provisions of this Convention to commercial maritimefishing”. The resulting Conven-
tion, the Social Security (Seafarers) Convention (Revised), 1987 (No. 165), groups
together in asingleinstrument all the contingencies to which seafarers may be exposed
in relation to social security. States which ratify the Convention therefore undertake to
comply with the obligations for at least three of the nine branches of social security set
out in Article 3 (these nine branches correspond to the nine branches covered by the
Social Security (Minimum Standards) Convention, 1952 (No. 102), namely: medical
care, sickness benefit, unemployment benefit, old-age benefit, employment injury ben-
efit, family benefit, maternity benefit, invalidity benefit and survivors benefit). Con-
vention No. 165 came into force on 2 July 1992 and has only been ratified by two
countries.®

Committee on Conditions of Work in the Fishing Industry (1988)

At its 1988 meeting, the Committee on Conditions of Work in the Fishing Industry
did not discussthe socia security issuein any depth. However, it did adopt aresolution
on working and living conditions in the fishing industry which stated, inter alia, that
“[clonsidering that fishermen should not be excluded from provisions regarding social
security ... the [Committeg] requests the Governing Body of the International Labour
Office to urge the governments and employers and workers' organizations concerned
to establish appropriate machinery at the nationa level to study the provisions of the

8 Hungary, Spain.
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aforesaid Conventions [which included Convention No. 165] with a view to applying
them where possible to the fishing industry” .°

Tripartite Meeting on Safety and Health in the Fishing Industry (1999)

The Tripartite Meeting did not deal with the issue of social security of fishermen
in detail. However, one of its conclusions® was:

Like workers in other sectors, fishermen should have access to social security protection;
this should cover issues such as sickness, disability, occupational injuries, illness compen-
sation, loss of life and pension schemes.

When flag-state legislation does not provide for insurance, fishing vessel owners, regard-
less of the size of the vessels, should carry insurance or other appropriate social security
coverage for occupational injuries to fishermen. Insurance should cover medical treatment
and compensation as well as survivor benefits.

The Tripartite Meeting also adopted a resolution concerning future ILO activities
in the fisheries sector and socia dialogue (noted at the beginning of this chapter).

General discussion on social security — issues, challenges and prospects —
at the 89th Session (2001) of the International Labour Conference

The issue of socia security for fishermen should be considered in the context of
the broader issue of socia security coverage for all people. There have been very re-
cent developments in this regard in the ILO which are particularly relevant to the pro-
vision of social security to artisanal or small-scale fishermen.

At the 89th Session of the International Labour Conference, a general discussion
was held on socia security.® Furthermore, the Conference adopted a resolution and
conclusions concerning social security. The conclusions stated that:

Of highest priority are policies and initiatives which can bring social security to those who
are not covered by existing systems. In many countries, these include employees in small
workplaces, the self-employed, migrant workers, and people — many of them women —
active in the informal economy. When coverage cannot be immediately provided to these
groups, insurance — where appropriate on a voluntary basis — or other measures such as
social assistance could be introduced and extended and integrated into the social security
system at a later stage when the value of the benefits has been demonstrated and it is
economically sustainable to do so. Certain groups have different needs and some have very
low contributory capacity. The successful extension of socia security requires that these
differences be taken into account. The potential of microinsurance should aso be rigor-
ously explored; even if it cannot be the basis of a comprehensive socia security system, it
could be a useful first step, particularly responding to people's urgent need for improved
access to health care. Policies and initiatives on the extension of coverage should be taken
within the context of an integrated national social security strategy.

9 1LO: Report of the Committee on Conditions of Work in the Fishing Industry, 1988, op. cit.

10 1LO: Note on the Proceedings, Tripartite Meeting on Safety and Health in the Fishing Industry,
Geneva, 13-17 December 1999 (Geneva, 1999), p. 33.

1 1LO: Social security: Issues, challenges and prospects, Report VI, International Labour Conference,
89th Session, Geneva, 2001.
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The conclusions further provided that:

Saocial security covers health care and family benefits and provides income security in the
event of such contingencies as sickness, unemployment, old age, invalidity, employment
injury, maternity or loss of a breadwinner. It is not always necessary, nor even in some
cases feasible, to have the same range of social security provisions for all categories of
people. However, socia security systems evolve over time and can become more compre-
hensive in regard to certain categories of people and range of provisionsif national circum-
stances permit. While there is limited capacity to finance socia security, either from
general tax revenues or contributions — and particularly where there is no employer to pay
ashare of the contribution — priority should be given in thefirst instance to needs which are
most pressing in the view of the groups concerned.

National law and practice

This section has been drawn up on the basis of information provided to or obtained
by the Office concerning social security and certain related insurance requirements.
While the information is rather limited, it does give a sense of how these issues are
being dealt with in the various member States.

General

In some member States,*? fishermen as awhole are covered by the national social
security system. Benefits apparently include all the categories covered by Convention
No. 165 (see below for more specific information on some of these countries). In
Nigeria, social security benefits include “gratuity, workmen’s compensation, group
insurance, free medical treatments, maternity leave for women six weeks after deliv-
ery”. In the United Kingdom, persons working in the fishing sector are entitled to the
same socia security benefits as others providing that, where appropriate, they have
met the necessary contribution regquirements. Indonesia has no specific laws and regu-
lations on social security benefits for fishermen. However, fishermen are encouraged
to take group insurance or join the Social Security Organization (SOCSO). In South
Africa, the Compensation for Occupational Injuries and Diseases Act, 1993, as
amended, applies to fishermen.®®

Australian fishermen on overseas voyages are apparently covered by the Naviga-
tion Act which deals with such issues as shipowners' liability for sickness and injury.
Those on other fishing vessels appear to be covered by the laws and regulations of
individual Australian states. Similarly, Japan makes a distinction between workers on
vessels covered by the Mariners' Law (generally, seagoing fishing vessels of 30 gt and
above) and those covered by general labour standards (generally, on fishing vessels
under 30 gt and not seagoing). Those working on vessels covered by the Mariners
Law are protected with respect to medical service benefits, sickness and injury bene-
fits, unemployment benefits, maternity benefits, invalidity benefits and survivors
benefits. Those not covered by the Mariners' Law are generally protected by the sys-
tem for al workers.

2 Denmark, Lithuania, Mauritania, Mexico, Netherlands, New Zealand.
13 J. Dahl and A. Masarakufa, op. cit.
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In Canada, in British Columbia, employment insurance benefits are available to
eligible fishers under the Human Resources Development Canada (HRDC) Employ-
ment Insurance (Fishing) Regulations.** Unionized fishers receive pensions, medical
benefits and death benefits as provided for under collective agreements. In Newfound-
land and L abrador, fishers (and fish-processing workers) are covered for work-related
injury by the Workplace Health, Safety and Compensation Act.?® Under that Act, al
workers are covered for loss of wages and provided with medical care in the event of
injuries. Survivors benefits are aso payable in the case of fatal injuries.

In India, socia security benefits for fishermen are addressed by the Government
of India Nationa Scheme of Welfare of Fishermen. This scheme covers aspects
related to the development of model fishing villages and “savings-cum-relief”
schemes (programmes where both fishermen and governments contribute to a fund
which is then used to aid fishermen during lean periods). Information on social secu-
rity programmes in the fisheries sector in Kerala State is provided in box 6.1.

Fishing personnel in Norway are insured under the Norwegian National Insurance
Scheme. As fishermen’s wages are based totally or partly on the share of the catch,
they are considered “ self-employed” — both for tax and social security purposes—even
if they are a part of a crew and are regarded as employees in other circumstances. A
person whose main occupation is fishing and who is registered in a special part of the
fishermen’ sregister is entitled to the same benefits as other workers. The source of the
fishermen’s contribution is “product fees’. Through the National Insurance Scheme,
fishermen have the right to receive payment during illness and absence from work
caused by occupational illness or unemployment.

Spain hasaspecial social security law covering all seafarers and fishermen. One of
the advantages of such a system isthat al, even artisanal, fishermen are registered in
the social security system, and this makes it easier to target occupational safety and
health programmes for the fishing sector.

Recently, the International Labour Office undertook a study to assess, inter alia,
the extension of social security to fishermen in Tunisia, following a programme drawn
up in agreement with the Tunisian Agriculture and Fisheries Union. As aresult of this
study, two approachesto social security for fishermen were considered. In one, alump
sum could be applied per boat on a model based on what is applicable in the case of
insurance against industrial injury and occupational diseases. In the other, employers
contributions could be deducted — when seafood products were sold in the wholesale

4 1n the Regulations, “fisher” means a self-employed person engaged in fishing and includes a person
engaged, other than under a contract of service or for their own or another person’s sport: (a) in making a
catch; (b) in any work incidental to making or handling a catch, whether the work consists of loading,
unloading, transporting or curing the catch made by the crew of which the person is a member, or of
preparing, repairing, dismantling or laying-up the fishing vessel or fishing gear used by that crew in
making or handling the catch, where the person engaged in any such incidental work is also engaged in
making the catch; or (c) in the construction of afishing vessel for their own use or for the use of a crew of
which the person is a member in making a catch.

5 The Act provides, however, that “... by regulationsin relation to: ... fishersworking in or out of the
province, or on or about the waters of the province, or living within the province ... the provisions of this
Act may apply and to the extent that the regulations may provide”, and that “[w]here it appears ... that this
Act or aregulation isinappropriate or unworkable in relation to fishers, the fishing industry or commercial
buyers or other commercial recipients of fish, the commission may, by regulation or otherwise, make rules
and give decisionsthat it considers fair and appropriate having regard to the intent that fishers shall where
possible receive the benefit of and be subject to this Act”.
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Box 6.1
Social security programmesin the fisheries sector
of Kerala State, India

The various schemes of the Kerala State Co-operative Federation for Fisher-
ies Development (Matsyaboard) include insurance benefits, sickness insurance
benefits, maternity benefits, health benefits, old-age benefits, etc., and they are of
great relevance and significance for fisherfolk. The Group Insurance Schemeisa
case in point. Fishing is one of the most risky occupations and personnel and
equipment insurance is essential. Between 1986 and 1998, compensation was
paid for 1,096 deaths. Thisimpliesthat, in Kerala, onefisherman diesat seaevery
four days. No other occupation isas risky. Y et surprisingly, such arisky occupa-
tion received insurance coverage very late — and only after repeated demands by
fisherfolk. The old-age pension is the most popular of the schemes of
Matsyaboard, attracting the largest number of beneficiaries. Fishermen aged 60
and above can avail themselves of the pension under this scheme, on certain con-
ditions. The schemes of Matsyaboard cover the various phases of a fisherman’'s
life. Funding for the programmesis provided by the state government, fishermen,
dealers, exporters and boat owners, though there have been difficulties collecting
funds from exporters.

Source: Extract from J. Kurien and A. Paul: Nets for social safety: An analysis of the growth and
changing composition of social security programmes in the fisheries sector of Kerala State, India
(Internationa Collective in Support of Fishworkers, Chennai, India, 2000).

markets — by means of atax on the value of sales. The money collected would then be
transferred to the National Social Security Fund. In both cases, the workers' contribu-
tions would be paid by the fishermen according to a simplified procedure (sticking
stamps in a booklet, for example). The information collected at this level would be
used to determine the fishermen’s entitlement to benefits.®

Non-domiciled or foreign fishermen

In Denmark, non-Danish fishermen signed on board a Danish fishing vessel are
considered to have domicile in Denmark and are generally covered by social security
benefits. In New Zealand, however, access to socia security benefits depends on a
seafarer’ sresidency status. Under New Zealand legislation, social security benefits are
only available to people who are ordinarily resident in New Zealand. Migrant workers
who are in New Zealand on a temporary basis are not eligible for social security
benefits.

16 1LO: M. Chaabane, Towards the universalization of social security: The experience of Tunisia,
ESS (Extension of Socia Security) Paper No. 4, Social Security Policy and Development Branch (Geneva,
2002), pp. 21-22.
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Examples of specific benefits for fishermen

Medical care benefits, sickness and injury benefits, invalidity benefits

In Japan, workers covered by the Mariners Law are covered by the Seaman’'s
Health Insurance System provided under the Seamen’s Health Insurance Law. Those
not covered by the Mariners' Law are covered by the general law, the Health Insurance
Law or, if self-employed, by the National Health Insurance Law. Under these two
latter laws, benefits to workersinclude medical examinations, medicines and medical-
care supplies, emergency treatment and medical care at home. Although the Workers
Compensation Insurance System generally covers all workers (excluding, inter aia,
seamen —who are covered by the Mariners’ Law), in fishing establishments under one
owner hiring five workers on a vessel of less than 5 tonnes and in designated areas
where there are low accident rates, the employer or majority of the workers can decide
whether they should participate in the insurance scheme.

The Banks Fisherman and Frigo-workers (Remuneration Order) Regulations
(1997) of Mauritius provide that “an employer shall subscribe to a non-contributory
insurance policy in the sum of not less than Rs.50,000 for the benefit of a worker to
cover death or injury by accident arising out of and in the course of employment”. It
also provides that “where aworker is unable to work and has been certified to be sick
by amedical officer who is on board or in his absence by the Shipmaster, the employer
shall pay to the worker, in addition to his remuneration, an alowance of Rs.70 in
respect of public holidays’.

In Norway, through the National Insurance Scheme, fishermen registered in the
fishermen’ s register accordingly have the right to receive payment from the Insurance
Scheme during illness, and absence from work caused by occupational illness or un-
employment.

The Republic of Korea provides compensation for medical treatment for an occu-
pational or non-occupational disease and for disability resulting from an occupational
injury or disease. All fishing vessel personnel are provided with health insurance
benefits including: medical care, sickness and injury benefits, preventive care, reha-
bilitation, health education and health promotion.

Old-age benefits/pension benefits

Fishermen in Norway also have a special retirement pension system outside the
National Insurance Scheme. In order to be entitled to the “fishermen’s pension”, there
isaminimum work requirement of 750 weeks related to social security premiums; this
pension is administered by the Guarantee Institute for Fishermen under the Ministry of
Fisheries. Between 60 and 67 years of age, a fisherman’s regular income is supple-
mented until the age of 67 when he enters the regular pension scheme for all employ-
ees. The fisherman must have paid a premium for at least 750 weeks (about 15 years).
Maximum pension rights are achieved after 1,560 weeks (30 years). The size of the
payment depends on the length of service.

Peru has a specia Fishermen’s Retirement Fund which allows fishermen to retire
asearly as55 years of ageif they have worked in the sector for 25 years and have made
aminimum number of contributions. A lower benefit is provided if the conditions have
not been fulfilled. Widows receive 50 per cent and children under 18 years are entitled
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to 20 per cent of the pension if the conditions have been met. Other benefits are pro-
vided for up to three years for widows and children of deceased fishermen who have
not met the conditions for afull pension but have made some contributions to the fund.

In Portugal, the minimum qualifying age for retirement benefits under the general
schemeis 65 years. A decree provides special schemes for invalidity and old-age pen-
sions, which may be granted to licensed professional fishers who meet certain eligibil-
ity requirements. Fisheries workers may exercise their rights to an old-age pension,
beginning at the age of 55 years, if they have accrued 30 years of work (as opposed to
30 calendar years of registered contributions for workers covered under the general
scheme) —at least 15 of which must have been on fishing vessels. A pension for phys-
ical disability related to fishing is aso available to fisheries workers who attain the age
of 50, aslong as they have accrued 40 years of service. Thislegisation applies equally
to wage earners, share workers, and those who are considered self-employed. Another
decree alows retirement at the age of 50 if aworker has accrued 40 years of service.'’

Fishing vessel personnel employed on vessels registered in the Republic of Korea
are insured by their companies. Koreans employed on foreign-flag vessels are insured
through their domicile province office. Thus, all fishing vessel personnel are entitled to
receive pension benefits such as an old-age pension, a disability pension, a survivors
pension, etc., under the relevant provisions of the National Pension Act.

The artisanal fishing communitiesin some devel oping countries have special trad-
itions for taking into account the needs of older fishermen. For example, in some
communities special fishing grounds, closer to shore and less exposed to weather, have
been set aside for older fishermen.

Unemployment benefits

In Canada, federal laws provide unemployment insurance and old-age security
programmes for fishermen. Provincial benefits for seniors are also available in some
provinces. To qudify for benefits, a self-employed fisher would need minimum earn-
ings from his fishing as opposed to the minimum hours requirement for regular work-
ers. There are different benefit periods to accommodate the summer and winter
fisheries, respectively.®

Fishermen in Ireland have the same access to insurance-related benefits as any
other contributor when there is both an employer and an employee contribution to the
social insurance scheme. However, share fishermen may contribute to a specia
scheme which entitles them to unemployment benefit payments. An Act adopted in
1999 provides a specia scheme of unemployment assistance for low-income fisher-
men.*°

In Norway, the Garantikassen pays out unemployment benefits for fishermen. A
fisherman has aright to unemployment benefit from the fourth day of unemployment.
Payment per day for 2002 is NOK315 if the fisherman is connected to a vessel. The
shipowner or the skipper are responsible for applying for unemployment benefit when
the vessdl is not operating for the following reasons: breakdown of machinery; ship-

7 OECD: Transition to responsible fisheries: Economic and policy implications (Paris, 2000),
Annex 1, p. 71.

8 ibid., p. 73.
9 ibid., p. 70.
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wreck; illness of the crew; extraordinary ice obstruction; lack of crew; when catches
cannot be delivered shoreside because of strike or lockout; if repairs to the vessel take
longer than foreseen; or if the Norwegian Maritime Directorate or the Fisheries Direc-
torate unexpectedly prohibits the vessel from operating. For fishermen not connected
to avessel, the fisherman applies for unemployment benefit after: handing in his no-
tice; his employment has been terminated because fishing has been stopped on account
of regulations, the end of the season, delivery problems or if fishing is not profitable;
unemployment after military service; unemployment after illness; or unemployment
because of sale/condemnation of vessel.

Other forms of protection

In some countries, protection against death, injury or illnessis provided through a
requirement that the vessel owner carry certain types of insurance; it can also be avail-
able under workers' compensation programmes or broader schemes.® Fishing vessel
owners frequently establish marine mutual societies. These societies operate on the
basis of cooperation between members in order to provide coverage at a reasonable
cost. Contributions are initially assessed according to experience — but further assess-
ments may be made later in the year to cover unanticipated costs (i.e. higher than ex-
pected claims). Such mutual societies tend to improve the safety performance of
members (or to limit membership) in order to hold down costs.

Retraining of fishermen for other professions

A number of countries have aso established programmes to retrain fishermen for
other work. In Japan, a special law for the fishing sector provides assistance to fishing
vessel workers who have lost their jobs due to the conclusion of international agree-
ments. The programme provides atraining alowanceto help transition to new employ-
ment. In Spain, an Order in Council has established specific programmes to retrain
workers for other occupations. The Social Marine Institute, following job losses
caused by the failure of the EU and Morocco to reach an agreement on fishing, con-
ducted individual interviews with fishermen with the view to elaborating a training
plan for the reinsertion of these workers into other areas of activity.

Fishermen often have skills (nhavigation, engineering, etc.) which may be adapted
to employment in the merchant shipping or offshore support vessel sectors. In the
United Kingdom, comparisons between the fishing and merchant navy training sylla-
buses have been undertaken — and routes mapped — so that afisherman should not have
to repeat training that is common to both industries. New “modular” approaches to
training and certification may make it easier to transfer certification not only to the
merchant navy but to other sectors.

2 The FAO Code of Conduct for Responsible Fisheries provides, under article 8, para. 8.2.8, that
“Flag States should promote access to insurance coverage by owners and charterers of fishing vessels.
Owners or charterers of fishing vessels should carry sufficient insurance cover to protect the crew of such
vessels and their interests, to indemnify third parties against loss or damage and to protect their own
interests.”
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Conclusions

From the information available to the Office, it would appear that:

The magjority of small-scale and artisanal fishermen may lack socia protection
because they are operating in countries which lack social protection for most
workers.

Fishermen, particularly share fishermen, may not, at least in many countries, have
the same level of social protection provided to workersin general dueto the nature
of their employment relationship (* self-employed”).

The hazardous nature of fishing means that death, sickness and injury benefits are
particularly important for fishermen and their dependants.

Projected reductions in fishing capacity may create a need for improved unem-
ployment insurance and retraining programmes for fishermen.

There are examples in several member States of social protection programmes
designed specificaly for the fishing sector, but these may not be widespread.



CHAPTER VII

ADMINISTRATION, ENFORCEMENT,
CONSULTATION AND COORDINATION

FLAG STATE CONTROL

International instruments

The United Nations Convention on the Law of the Sea, providesthat “ Every State
shall effectively exercise its jurisdiction and control in administrative, technical and
socia matters over ships flying its flag” (Part VIl “High seas’, section 1 “General
provisions’, article 94, “Duties of the flag State”, paragraph 1). Paragraph 3 further
provides that: “Every State shall take such measures for ships flying its flag as are
necessary to ensure safety at seawith regard, inter aia, to: (a) the construction, equip-
ment and seaworthiness of ships; (b) the manning of ships, labour conditions and the
training of crews, taking into account the applicable international instruments; (c) the
use of signals, the maintenance of communications and the prevention of collisions.”

Two ILO instruments specifically concern labour inspection in the maritime sec-
tor, the Labour Inspection (Seafarers) Convention, 1996 (No. 178), and its accom-
panying Recommendation No. 185.1 Convention No. 178 provides that “[e]ach
Member for which the Convention isin force shall maintain a system of inspection of
seafarers’ working and living conditions.? It also calls for States to have a “central
coordinating authority” which “shall coordinate inspections wholly or partly con-
cerned with seafarers’ living and working conditions and shall establish principles to
be observed’. There are al'so provisions concerning frequency of inspections; inspec-
tions following complaints or substantial changes in construction or accommodation
arrangements; qualifications of inspectors; procedures for detention of ships; penalties
and other matters. The Convention is aimed at seagoing vessels. It does not apply to
vessels less than 500 gt. It provides that “[t]o the extent the central coordinating au-
thority deems it practicable, after consulting the representative organizations of fish-
ing vessel owners and fishermen, the provisions of this Convention shall apply to
commercial maritime fishing vessels’.

! The General Labour Inspection Convention, 1947 (No. 81), provides for a system of labour inspec-
tion to secure the enforcement of legal provisions relating to conditions of work and the protection of
workers in industrial workplaces, as well as commercial workplaces, if the ratifying States accept this
extension.

2 In Convention No. 178, the term “seafarers’ working and living conditions’ means “the conditions
such as those relating to the standards of maintenance and cleanliness of shipboard living and working
areas, minimum age, articles of agreement, food and catering, crew accommodation, recruitment,
manning, qualifications, hours of work, medical examinations, prevention of occupational accidents,
medical care, sickness and injury benefits, social welfare and related matters, repatriation, terms and con-
ditions of employment which are subject to national laws and regulations, and freedom of association as
defined in the Freedom of Association and Protection of the Right to Organise Convention, 1948, of the
International Labour Organization”.
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The administration and enforcement provisions vary in the five ILO Conventions
specifically concerned with the fishing sector. The Minimum Age (Fishermen) Con-
vention, 1959 (No. 112), the Medica Examination (Fishermen) Convention, 1959
(No. 113), and the Fishermen’ s Articles of Agreement Convention, 1959 (No. 114), do
not contain a specific part on enforcement. However, the Fishermen's Competency
Certificates Convention, 1966 (No. 125), includes dedicated provisions on enforce-
ment measures (Articles 14 and 15); and in the Accommodation of Crews (Fishermen)
Convention, 1966 (No. 126), enforcement is also dealt with under Articles 3, 4 and 5.

The Torremolinos Convention and Protocol of 1993 provide for surveys (Regula-
tion 6) resulting in the issue or endorsement of certificates (Regulation 7) as a means
of ensuring that vessels comply with its requirements.

The STCW-F Convention includes enforcement provisions under article 1, Gen-
eral obligations, and article 7, National provisions. The latter includes penalties and
disciplinary measures.

The FAO Code of Conduct for Responsible Fisheries provides, in paragraph 8.2.5,
that:

Flag States should ensure compliance with appropriate safety requirements for fishing ves-
sels and fishers in accordance with international conventions, internationally agreed codes
of practice and voluntary guidelines. States should adopt appropriate safety requirements
for al small vessels not covered by such international conventions, codes of practice or
voluntary guidelines.

Regional instruments

Council Directive 93/103/EC of 23 November 1993 concerning the minimum
safety and health requirements for work on board fishing vessels provides in
article 3(1), inter aia, that “Member States shall take the measures necessary to see
that: (@) owners ensure that their vessels are used without endangering the safety and
health of workers, in particular in foreseeable meteorological conditions, without
prejudice to the skipper’s responsibility” and, in paragraph 2, that: “Member States
shall take the measures necessary to ensure that, as regards compliance with this Dir-
ective, vessels are subject to regular checks by authorities specifically empowered to
carry out such checks. Certain checks concerning compliance with this Directive may
be carried out at sea.” Article 7(2) provides that: “Member States shall take all neces-
sary measures to ensure that, for the protection of the safety and health of workers, the
owner supplies the skipper with the means needed to enable him to fulfil the obliga-
tionsimposed upon him by this Directive.” Article 13, Fina provisions, provides that:
“Member States shall bring into force the laws, regulations and administrative provi-
sions necessary to comply with this Directive by 23 November 1995.”

NATIONAL LAW AND PRACTICE

The effective enforcement of national laws or regulations is ensured by:

e setting out the competent authority responsible for the implementation of the per-
tinent provisions;
e providing for the maintenance of an efficient system of inspection;
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e prescribing adequate penalties or disciplinary measures for cases in which these
laws or regulations are not respected.

Competent authorities

The implementation of national laws, regulations and programmes concerning
living and working conditions in the fishing sector often involves — or should involve
—the ministry of labour, the ministry responsible for maritime activities, the ministries
responsible for fisheries, health authorities and others. Given that fishing is often regu-
lated at the local level, there must be coordination at that level — but aso with the
federal authorities.

Issues addressed in the existing five ILO Conventions concerning the fishing sector

As regards the protection of young fishermen, the competent authority for en-
forcement is mostly the labour authority, sometimes in cooperation with the tribunal
of minors,® or with the maritime, naval, port or transport authorities. 4

Concerning the medical examination of fishermen, the competent authority for the
enforcement of the laws and regulations in some member Statesisthe maritime, naval,
port or transport authority. ®> Other countries, ® however, specify that the health (includ-
ing port health) and socia security authorities are the competent authority for the en-
forcement of the pertinent provisions. A few member States (e.g. Germany) give the
full responsibility for enforcement to insurance associations.

In a number of member States,” the single competent authority for the enforce-
ment of the pertinent laws and regulations concerning the issue of articles of agree-
ment for fishermen is the maritime, naval, port or transport authority. Some countries
(e.g. Costa Rica) provide for cooperation between labour authorities and maritime,
nava or port authorities. A few other countries (e.g. Ecuador, Tunisia) set out that the
agriculture or fishery authority is the single competent authority for the enforcement
of the pertinent laws and regulations.

Laws and regulations concerning competency certificates for fishermen are dealt
with solely by the maritime, naval, port or transport authority in many member
States. ® Some countries (e.g. Poland) entrust the labour authorities with enforcement.
A few (e.g. Mexico) provide for cooperation between the agriculture or fishery au-
thorities and the maritime, naval or port authorities. One country (Germany) givesthe
full responsibility for enforcement to insurance associations.

Asto theissue of crew accommaodation, in several member States® the single com-
petent authority for the enforcement of the pertinent laws and regulations is the

3 Ecuador (retified C. 138 and C. 112).

4 Mexico (ratified C. 112).

5 Australia, Denmark, Republic of Korea, New Zealand, Norway.

6 Ecuador, Guatemala, Lithuania, Mauritius, Nigeria, Romania.

7 Australia, Denmark, Republic of Korea, New Zealand, Norway, Panama, Romania, Spain.

8 Belgium, Chile, Denmark, Lithuania, New Zealand, Norway, Panama, Romania, Senegal, Syrian
Arab Republic.

9 Belgium, Denmark, France, Greece, Japan, Mexico, Netherlands, Norway, Panama, United
Kingdom.
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maritime, naval, port or transport authority. In some others® this is carried out
through cooperation between the labour authority and maritime, naval or port author-
ity. Others™ involve the agriculture or fishery authority and the maritime, naval or port
authority. In one country (Sierra Leone), the agriculture and fishery authority is the
single competent authority for the enforcement of the pertinent laws and regulations.
A few States give the full responsibility for enforcement to insurance associations
(Germany) or the partia responsibility to trade unions (Azerbaijan).

Occupational safety and health issues

Laws and regulations concerning occupational safety and health issues are often
the responsibility of maritime safety authorities,? workers compensation boards (in
Canada), labour authorities and fisheries ministries. In some cases, trade union offi-
cids play a role in ensuring compliance with provisions in collective agreements
based on laws and regulations. In many cases, more than one government agency is
involved. In Mexico, these matters are, in accordance with the law of navigation, dealt
with by the ships' captains and the Foreign Mexican Consulate. The Naval Inspection
Serviceisin charge of inspecting ships. In New Zealand, the Maritime Safety Author-
ity isresponsible for ensuring the occupational health and safety of seafarers; monitor-
ing and reviewing safety in the maritime system; and promoting safety compliance.
The Maritime and Coast Guard Agency (MCA) of the United Kingdom requires sur-
veys of vessels and subjects them to random inspections. In Spain, it is the responsibil -
ity of the Labour and Social Security Inspectorate to ensure compliance with
occupational safety and health regulations — although the National Institute of Occu-
pational Safety and Health collaborates in thiswork. In Chile, the General Directorate
of the Maritime Territory and the Merchant Marine (DIRECTEMAR), which comes
under the Chilean navy, isresponsible for enforcing laws and international agreements
concerning maritime safety and marine pollution prevention; however, the employers
mutua insurance organizations are responsible for insurance covering injuries and
occupational diseases; the Ministry of Health controls health conditions; and the Min-
istry of Labour inspects and controls standards concerning occupational safety and
health. The Danish Maritime Authority isresponsible for the regulation of the occupa
tional safety and health of seafarers and fishermen in Denmark — with the assistance
of the Danish occupational safety and health services (see box 7.2 later in the text
concerning the Fisheries Occupational Health Council). In Italy, the Ministry of
Transport and Shipping, local health agencies and maritime health offices areinvolved
in the supervision of laws and regulations concerning safety and health on fishing
vessels.

Coordination among ministries and agencies

The involvement of several ministries and agencies in the enforcement of living
and working conditions of fishermen, particularly safety and health issues, calls for
careful coordination between these authorities. This issue was raised at the ILO’s

10 Azerbaijan, Brazil, Spain.
1 Russian Federation, Slovenia, Ukraine.
2 Denmark, Republic of Korea, Mexico, Mozambique, New Zealand, United Kingdom.
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Tripartite Meeting on Safety and Health in the Fishing Industry, which concluded,
inter alia, that:

Governments should ensure coordination of all ministries and agencies (national, regional
and local) with an interest in the safety and health of fishermen and should avoid duplica
tion of efforts. Officias responsible for fishing safety and health issues should have a
thorough understanding of the fishing industry and its specific safety and health problems.

Coordination mechanisms have been established in severa countries.

In the State of Queendland, in Australia, the Division of Workplace Health and
Safety (DWHS) has a Memorandum of Understanding (MOU) with the Australian
Maritime Safety Authority (AMSA). Signed by the heads of both agencies, the MOU
clarifies jurisdictional regquirements associated with ships (including fishing vessels)
in Queensland ports.

In 2001, the Canadian Marine Advisory Council (CMAC) established a Standing
Committee on Fishing Vessel Safety (previously, CMAC had dealt with fishing issues
in the same forum as shipping and recreationa boating issues). At the provincial
level, in British Columbia, there is extensive and ongoing coordination between the
Workers Compensation Board, the Canadian Coast Guard and other agencies in-
volved in regulating safety and health in the fishing industry. In Newfoundland, there
is a provincia committee comprised of local stakeholders who make recommenda-
tionsto CMAC. Thereis aso aworking group, which is comprised of the Department
of Fisheries and Oceans, the Canadian Coast Guard, the Fisheries, Food and Allied
Workers  Union (FFAW), Human Resource Development Canada, Transport
Canada, and the Workplace Health, Safety and Compensation Commission of
Newfoundland and Labrador (WHSCC). The Professional Fish Harvesters Certifica
tion Board (PFHCB) works very closely with Transport Canada, the Coast Guard and
the FFAW relating to health and safety conditions of fishing vessel personnel (see
box 7.1 setting out the objectives and composition of this body). Protocolsarein place
with federal agencies, Transport Canada and the Department of Fisheries and Oceans,
to cover the reporting of accidents, incidents and complaints regarding work aress.

In Mexico, the Ministry of Agriculture, Farming, Rural Development, Fishing
and Nutrition (SAGARPA) organizes meetings to examine various problems of
fishing personnel at which both fishing cooperatives and owners of fishing vessels
participate. In the area of safety, each federal entity constitutes an advisory occupa-
tional safety and health committee which is entrusted with studying and proposing the
adoption of al preventive measures to reduce risksin work centres included within its
jurisdiction.

A Memorandum of Understanding between the Maritime and Coast Guard
Agency and the Association of Port Health Authorities in the United Kingdom pro-
vides for coordinated action to maintain an effective system of health and hygiene
standards aboard all vessels.

In the United States, the Occupational Safety and Health Administration (OSHA)
has safety and health authority over working conditions on board commercial “unin-
spected” fishing vessels not otherwise covered by United States Coast Guard regula-
tions. Laws and regulations, as well as a Memorandum of Understanding, address the
responsibilities of these two agencies.
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Box 7.1
Canadian consultation and coor dination

In Newfoundland, the Professional Fish Harvesters Certification Board was
established by the Professional Fish Harvesters Act. The objectives of the Board
are;

e to promote the interests of fish harvesters as a professional group;
e to be responsible for defining the standards for professionalization;

e to provide an advisory role to the federal and provincia governmentsin the
formation of fisheries policies consistent with the common good of fish har-
vesters, namely in the areas of resource conservation, fish quality improve-
ments, a reasonable return to participants, optimizing product value, and the
safety of fish harvesters and the public;

e to operate and maintain afish harvester registration system;

e to develop, evaluate and recommend courses under the professionalization
programme;

e toissue certificates of accreditation to qualifying fishers;

e to develop, maintain and monitor compliance of a code of ethics for profes-
siond fish harvesters;

e to apply sanctions against fish harvesters who violate the Board's code of
ethics; and

® to provide an independent appeals procedure for fish harvesters.

The Board is composed of 15 members appointed by the Newfoundland and
Labrador Minister of Fisheries and Aquaculture, including: seven representa
tives of the organization that has been recognized by the Labour Relations Board
as representing fish harvesting in collective bargaining; arepresentative from the
Association of Newfoundland and Labrador Fisheries Co-operatives, arepresen-
tative of the Department of Fisheries and Aquaculture; a representative of the
Department of Education; two representatives of the Department of Fisheries
and Oceans (Canada); a representative of Human Resources Development
(Canada); arepresentative of a post-secondary education training institution; and
a representative-at-large chosen by the Minister.

Source: http://www.pfhch.com (20 September 2002).

In Viet Nam, in 1997 the Prime Minister ordered various ministries and institu-
tions (the Ministry of Fishery; Ministry of Transport and Telecommunications; Minis-
try of Defence; Ministry of Finance; Ministry of Planning and Investment; the Central
Flood and Storm Control Management Board; the Committee for Seeking Airlinesand
Marine Missing Persons; the Genera Directorate of Post and Telecommunications;
and the People’s Committees of Centrally Managed Cities and Provinces) to work
together immediately to do the following tasks: review and amend regulations on
safety and rescue; provide training and information on safety skills; provide protection
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and rescue equipment; take steps to ensure climate and weather information and ma-
rine safety; make available financing; and provide first aid, etc. Regular meetings
(twice ayear) are held with the Fishing Industry Safety Group.

Inspection system

General

The inspection of labour conditions of fishermen has been a challenging problem
for many States which may not have in place laws and regulations concerning the
inspection of vessels — in particular small vessels. Even where the law provides for
such inspections, some States, or local authorities within States, may only have the
resourcesto inspect asmall percentage of the fishing fleet due to limited resources and
the remote location of many fishing communities.

The ILO’s Tripartite Meeting on Safety and Health in the Fishing Industry dis-
cussed this issue and concluded that:

Laws and regulations, essential for the promotion of safety and health in the fishing indus-
try, are only of value if they are implemented. Government agencies responsible for en-
forcement must be given sufficient resources to monitor the implementation of safety and
health requirements, ensuring, in particular, that vessel inspection services are adequate.

and that

Flag States should ensure compliance with national requirements and minimum interna-
tional standards in respect of the social conditions, safety and health and environmental
conditions on board fishing vessels flying their flag.

The inspection of labour conditions on fishing vessels sometimes falls under the
general occupational safety and health legidlation.

For example, in Australia, the Workplace Health and Safety Act (1995) provides
for the appointment of persons as inspectors. In the Australian State of Queensland,
inspectors are employed and deployed. They undertake workplace inspections under
Commonwealth [federal] legislation on a contractua basis. Workplaces are inspected
as a consequence of complaints/occurrences, random audit programmes, blitzes and
targeted audit programmes. There are also special targeted programmes for high-risk
industries. In Canada, in British Columbia, inspectors of the Workers' Compensation
Board carry out inspections.

In Japan, a distinction is made between workers on vessels covered by the Mari-
ners Law and those covered by general labour standards. Inspections are carried out
by mariners’ labour inspectors, who work for the district transport bureaux, transport
branch offices and maritime offices. Under the Mariners Law, the mariners’ labour
inspectors may inspect any vessel or office at any time —when they draw up areport.
Inspectors may give guidance or use the authority of the judicial police to enforce the
law. Enforcement of the laws covering those fishermen not covered by the Mariners
Law — i.e. those covered by the Labour Standards Law, the Industrial Safety and
Health Law and the Minimum Wage Law — is the responsibility of the Labour
Standards Management Bureau, prefectural labour bureaux and labour standards
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inspection offices. Labour standards inspectors are authorized to inspect workplaces
and offices, question employers and workers, and to use the authority of the judicia
police to enforce the law.

In some countries — for example, Mauritius — inspections are only carried out by
the inspection and enforcement division of the Ministry of Labour after complaints
have been lodged of failure to comply with the Banks Fisherman and Frigo-workers
Regulations.

Poland has afairly advanced system of inspection for fishing vessels. Inspections
are carried out by the National Section of Maritime Economy at the District Labour
Inspectorate in Gdansk. This specialized group carries out inspections of all aspects of
labour conditions, including occupational safety and health requirements. Inspections
cover both deep-sea fishing vessels (at distant fishing grounds), including factory
trawlers, and Baltic fishing vessels.

In some countries inspections of certain aspects of living and working conditions
(often including inspections for noise levels) are checked during vessel surveys. In
Norway, the maritime authority inspects vessels of 15 metresin length and over during
the initial and renewal surveys. In Tunisia, the Code of the Administrative Police of
Shipping subjects fishing vessels to periodic and exceptional visits to check safety
equipment on board. In the United Kingdom, vessels are surveyed every four years
and subject to random inspections that generally focus on safety issues. At the time
this report was being written (15 October 2002) consultations with the fishing industry
were taking place concerning the ratification and possible application of Convention
No. 178 to fishing vessels.

Inspection of issues covered by existing ILO Conventions
concerning the fishing sector

Asregards the issue of protection of young fishermen, some countries™® carry out
inspections to monitor the ban on certain tasks for young persons under 18 years of
age.

The most common means of controlling enforcement of requirements for compe-
tency certificates in severa countries' is inspection.

Crew accommodation is controlled by inspection in many countries.’> Some
States® also approve and authorize classification societies to carry out inspections; a
few?” have further established a self-inspection system, whereby inspections are car-
ried out by the master or an officer appointed by him. Most countries®® provide for
compulsory inspections of crew accommodation whenever a fishing vessel is regis-

3 Ecuador (ratified C. 138 and C. 112); Mexico (ratified C. 112).

14 Belgium, Germany, Panama, Senegal, Syrian Arab Republic (ratified C. 125); Denmark, New
Zedand, Norway, Poland.

5 Azerbaijan, Belgium, Brazil, Denmark, France, Germany, Greece, Netherlands, Norway, Panama,
Russian Federation, Sierra Leone, Slovenia, Spain, Ukraine, United Kingdom (ratified C. 126); Australia,
Japan, Mexico.

16 Belgium, Brazil, Denmark, Russian Federation, Ukraine (ratified C. 126).
7 Netherlands, United Kingdom (ratified C. 126).

18 Belgium, Brazil, France, Germany, Greece (as to registration, only for ships above 500 tonnes),
Netherlands, Norway, Panama, Russian Federation, Sierra Leone, Spain, Ukraine (ratified C. 126); Mexico.
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tered or re-registered. Furthermore, compulsory inspections of crew accommodation
are stipulated by many member States in the event of a vessel’s reconstruction or
substantial alteration.’® National legislation also frequently? includes provisions on
inspections upon receipt of a complaint by crew members or fishermen’s organiza-
tions that the crew accommodation is not in compliance with the terms of the legida
tion. The maority of countries? provide for periodical inspections. Moreover,
national laws and regulations in many countries? specify that, before work begins on
the construction of a new fishing vessel or the crew accommodation of an existing
vessel is substantially altered or reconstructed, detailed plans of, and information con-
cerning, the crew accommaodation have to be submitted to the competent authority for
approval.

Occupational safety and health inspections

Asto the issue of occupational safety and health, the Office has sought to obtain
information on whether and how occupational safety and health inspections in the
fishing sector are carried out in member States (as opposed to maritime safety inspec-
tions focusing only on the vessel and on life-saving equipment). However, it is not
always clear whether the competent authorities which have the legal authority to carry
out inspections are actually doing so. Even when they are, it is unclear whether or not
there are periodic (or even occasional) inspections of smaller vessels. For example, in
Malaysia and Namibia, officers from the Department of Fisheries may carry out in-
spections. In Viet Nam, units of the Fisheries Ministry may inspect vessels and pre-
pare reports according to guidance from the Ministry of Labour, War Invalids and
Saocial Affairs. In Canada, in British Columbia, Workers' Compensation Board safety
inspectors control working and living conditions on board vessels. In some countries
thereis aso arequirement for self-inspection by the master. The United States Coast
Guard seeks to enforce minimum safety equipment regulations by examining fishing
vessels for compliance during sea boarding; however, the Occupational Safety and
Health Administration inspects fishing vessels and installations upon receiving com-
plaints, accident reports and referralsin addition to planned inspections, and conducts
follow-up inspections when necessary. In Romania, there isageneral control of all the
equipment, the working place and the protection materials at least once a month. Col-
lective agreements may also contain provisions concerning inspection. In Canada, in
Newfoundland, health and safety committees established in ports are required to make
quarterly inspections of trawlers and to file awritten report with the company and the
union.

¥ Belgium, Brazil, Germany, Greece (for ships above 500 tonnes), Netherlands, Norway, Panama,
Sierra Leone, Slovenia, Spain, Ukraine (ratified C. 126); Mexico.

2 Belgium, Brazil, France, Germany, Greece, Panama, Sierra Leone, Slovenia, Spain (ratified C.
126); Australia (in respect of provisions), Japan, Mexico.

2 Belgium (annually), Brazil, France, Greece, Netherlands (every seven days), Norway, Panama,
Sierra Leone, Slovenia (annualy), Spain, Ukraine, United Kingdom (every seven days) (ratified C. 126);
Australia, India (every ten days in respect of provisions and water), Japan.

2 Azerbaijan, Belgium, Brazil, Germany, Greece, Netherlands, Norway, Panama, Russian
Federation, Sierra Leone, Spain, Ukraine, United Kingdom (ratified C. 126).
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Penalties

In many countries,? national legislation prescribes penalties (mostly fines) for
violations of laws and regul ations concerning the employment of young persons. Pen-
alties are also imposed for the infringement of legislation on competency certificates —
in many countries® and especially for cases in which a fishing vessel owner or his
agent, or skipper, has engaged a person not certificated as required, or in which a
person has obtained by fraud or forged documents an engagement to perform duties
requiring certification without holding the requisite certificate. These penalties may
take various forms. the detention of the vessel, fines or prison. Asto crew accommo-
dation, a number of countries® prescribe penalties for any violation of the pertinent
provisions or obstruction of inspections. These include detention of the vessel, fines,
corrective labour, prison or cancellation of the registry.

Consultation with the fishing sector

The ILO’s Tripartite Meeting on Safety and Health in the Fishing Industry con-
cluded, inter alia, that:

Social dialogue is essential to improving the safety and health of fishermen, and it should
be promoted at the enterprise, local, national, regional and international level and in all
forums where fishing issues are discussed. This should include measures to build the ca-
pacity of employers and workers organizations, and facilitate their emergence where
none exists.

Employers and workers' organizations should be consulted during the development,
monitoring and revising of laws and regulations relevant to the safety and health of fisher-
men. The social partners should also be consulted on other non-legidative efforts to ad-
dress these issues. Standing consultative bodies, drawing on awide range of interestsin the
fishing industry, should be established for the purpose of discussing safety and health is-
sues.

Apparently, many States have established mechanisms for consulting with the
fishing sector on the development and implementation of laws, regulations and
programmes aimed at improving living and working conditions; but these are not al-
ways devoid of problems. Classic tripartite consultation is often difficult on account of
the rather limited percentage of trade union membership in the fishing sector. In the
case of smaller vessdls, the fishing vessel owner and fisherman may be one and the
same person — both the employer and employee. In some countries there may be a
large number of fishermen’s organizations, including community organizations, with
differing problems and competing interests. These organizations may not have one
organization at the national level to represent their collective views, thus complicating
the process of consultation. There are, however, examples of strong consultative bod-
ies at the national level. On a purely practical basis, it may also be difficult to bring

2 Chile (ratified C. 138), Ecuador (ratified C. 138 and C. 112); Australia, (Northern Territory)
(ratified C. 112).

% Belgium, Germany, Panama, Senegal, Syrian Arab Republic, Trinidad and Tobago (ratified
C. 125); Austraia, Denmark, India, Norway, United Kingdom.

% Belgium, Denmark, France, Germany, Greece, Netherlands, Panama, Russian Federation, Sierra
Leone, Ukraine, United Kingdom (ratified C. 126); Austraia, India, Mexico.
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together fishermen to meet on issues because of the long periods they spend at sea. In
a few countries, strong organizations of fishermen’s spouses have formed and pro-
vided continuous representation of fishermen’s—and their families’ — interests ashore.
Fishermen’s cooperatives and traditional community structures have also remained
important to the consultation process.

In Japan, there is a Central Labour Commission for Seafarers for employers and
workers on vessels covered by the Mariners' Law. This Commission includes mari-
time government, employers and workers' representatives, including a representative
of fishing vessel owners and a representative of fishermen. For those not covered by
the Mariners' Law, consultation is through the Labour Condition Division of the
Labour Policies Commission which comprises representatives of workers, employers
and government; however it does not appear to have a specia requirement to include
fishing vessel owners and fishermen.

In Mauritius, meetings are held that involve all stakeholders. These include: the
Ministry of Labour and Industrial Relations; the Ministry of Health and Quality of
Life; the Ministry of Public Infrastructure, Land Transport and Shipping; the
Mauritius Marine Authority; the National Coast Guard; the Ministry of Fisheries; the
Merchant Navy and Fishing Vessel Employees’ Union; the Federation of Progressive
Unions; the Maritime Transport and Port Employees’ Union; the Apostolat de la Mer;
and the Distant Water Vessels, Seamen’s and Fishermen’s Association.

The Norwegian Maritime Directorate’ s Fishing Vessel Department has an Advis-
ory Body on Fishing Vessels consisting of five members (in addition to the Norwegian
Maritime Directorate), representing the trade unions and fishing vessel owners,
specifically: the Norwegian Seamen's Union; the Norwegian Union of Marine
Engineers; the Norwegian Maritime Officers Association; and the Norwegian
Fishermen’s Association that organizes both fishing vessel owners and fishing vessel
personnel. The latter is represented by two members, one representing larger vessels,
the other smaller vessels. This advisory body meets once a year to discuss al aspects
of fishing vessel safety and protection of the marine environment. All applications for
deviations from the Working Hours on Ships Act must be submitted to the Advisory
Body, as must other manning-related issues on which the Norwegian Maritime Direc-
torate needs advice. On a tria basis, a regional committee has been established to
address occupational safety and health issuesinvolving small vessels of lessthan eight
crew members. Organizations that promote fishing vessel safety include the Council
for Labour Supervision on Norwegian Ships and the Council for Safety Training of
Fishermen.

Through national legislation, Denmark has established a system of tripartite con-
sultation which operates at both the national and local level (see box 7.2).

PORT STATE CONTROL

The ILO does not have an instrument calling for the port state control of fishing
vessels. The Merchant Shipping (Minimum Standards) Convention, 1976 (No. 147),
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Box 7.2
Denmark’s Fisheries Occupational Health Council
and Harbour Security Boards

In Denmark, the Fisheries Occupational Health Council and the Harbour
Security Boards provide a means for consultation on occupational safety and
health issues. The Council consists of eight members. four from the fishermen’s
union or the employers’ side and four from the Danish Fishermen’s Association
or the owners and the employees' side. It lays down the guidelines for the Fisher-
ies Occupational Health Service, which is the secretariat of the Fishing Occupa
tional Health Council and of the eight Harbour Security Boards. The Harbour
Security Boards are regiona boards which consist of six to ten members; the
number of crewmembers and skippers or owners is the same, the fishermen
choose their representatives among the organized fishermen in the area; the ves-
sel owners, who are often the skippers in Denmark, choose their representatives
among their members. A member must participate in a 32-hour course dealing
with the working environment and occupational health and safety in general.
One of the four persons employed in the Fisheries Occupational Health Service
also participates in the Harbour Security Board meetings held four times ayear —
or if aserious accident occurs on board afishing vessel in the area of the Harbour
Security Board. Each meeting has two compulsory items on the agenda: informa-
tion from the Occupational Health Council on what is going on at the moment
and a general discussion of al accidents in the area reported since the last meet-
ing. In Denmark, all accidents causing more than one day’ s absence from work
must be reported to the Danish Maritime Authority; the Danish Maritime
Authority then forwards al the reports to the Fisheries Occupational Health
Service which sends them to the appropriate Harbour Security Board. In connec-
tion with each reported accident, the local Harbour Security Board recommends
measures to prevent asimilar accident in the future. When this has been done, the
Fisheries Occupational Health Service contacts the skipper on board and ex-
plains steps to be taken to avoid accidents of the same kind in the future. If the
solution is of genera public interest an article is published in a fishing trade
magazine. Since 1997, the Fisheries Occupational Health Service has registered
all reported accidentsin adatabase. The owner of afishing vessel hasto pay afee
each year for every fisherman engaged on board a fishing vessel to the Fisheries
Occupational Hedlth Service. The service provides free-of-charge noise mea-
surements and individual risk assessments on board a vessel. It is also a prime
mover in other activities intended to enhance the safety and improve the working
environment on board Danish fishing vessels.

Source: Danish Maritime Authority.
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provides for such control for seagoing ships? but does not apply to “ships engaged in
fishing or in whaling or in similar pursuits’. However, the Torremolinos Convention
and 1993 Protocol provide, in Article 4, for certification and port state control of fish-
ing vessels. The STCW-F Convention includes port state control provisions under
Article 8, “Control”.

The ILO did not specifically request States to provide information on port state
control initssurvey. However, it does understand that anumber of countries carry out
at least some limited form of port state control of foreign fishing vessels visiting their
ports.

THE ROLE OF THE COASTAL STATE

The United Nations Convention on the Law of the Sea provides, in Part V, Art-
icle 62(4), that “ Nationals of other States fishing in the exclusive economic zone shall
comply with the conservation measures and with other terms and conditions estab-
lished in the laws and regul ations of the coastal State. These laws and regulations shall
be consistent with this Convention and may relate, inter alia, to the following ...” and
goes on to list a number of areas related to fisheries management, joint ventures and
other issues. It does not provide for any kind of regulation of living and working con-
ditions on board fishing vessels registered in other States when they fish in the exclu-
sive economic zone of another State.

The ILO’s Tripartite Meeting on Safety and Health in the Fishing Industry, con-
cluded, inter alia, that: “Coastal States should make provision of decent living and
working conditions on board fishing vessels a condition which must be met in order to
obtain and retain permission to fish in the coastal State's exclusive economic zone.”

The Office has sought to obtain information from member States on whether they
set requirements concerning living and working conditions on foreign vessels fishing
in their exclusive economic zones. So far, it has found requirements of this nature only
in fisheries agreements wherein nationals of the coastal States work on board foreign
vessels authorized to fish in the exclusive economic zone.

Conclusions

e |t goeswithout saying that laws and regulations are not effective if they cannot be
enforced.

% Article 4 provides: “(1) If a Member which has ratified this Convention and in whose port a ship
calls in the normal course of its business or for operationa reasons receives a complaint or obtains
evidence that the ship does not conform to the standards of this Convention, after it has comeinto force, it
may prepare a report addressed to the government of the country in which the ship is registered, with a
copy to the Director-General of the International Labour Office, and may take measures necessary to
rectify any conditions on board which are clearly hazardous to safety or hedth. (2) In taking such
measures, the Member shall forthwith notify the nearest maritime, consular or diplomatic representative of
the flag State and shall, if possible, have such representative present. It shall not unreasonably detain or
delay the ship. (3) For the purpose of this Article, complaint means information submitted by a member of
the crew, a professional body, an association, atrade union or, generally, any person with an interest in the
safety of the ship, including an interest in safety or health hazards to its crew.”
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Adeguate resources for enforcement are essential. It would appear that in many
countries, insufficient resources are applied to enforcement of labour standardsin
the fishing sector.

In view of the difficulty in obtaining sufficient resources to inspect all fishing
vessels, it may be necessary to provide for alternative means of inspection, or of
ensuring compliance, rather than having every vessel, particularly small vessels,
inspected.

Consultation with not only traditiona tripartite constituents but also other repre-
sentative fishermen’s organizations should be promoted.

Coordination between al government ministries and agencies, including at the
national and local levels, isimportant and should be promoted.

There are precedents for exercising port state control of fishing vessels. Consider-
ation should be given to extending port state control to labour conditions of for-
eign fishing vessels.

Coastal States may bein aposition to call for improved labour conditions on ves-
sels fishing in their exclusive economic zones; however, if thisis done, it may be
appropriate to establish an international minimum standard for such conditions.



CHAPTER VIII
SUMMARY

General

The specia nature of fishing calls for the development of international labour
standards for the fishing sector. While laws and regulations covering all workers—or,
more particularly, maritime workers — often apply to fishermen, they do not appear to
take into account the nature of fishing operations, employment relationships and other
concerns. This does not imply that a new ILO standard for the fishing sector should
repeat the provisions of other standards; it should rather ensure that fishermen, by
virtue of their work, do not «fall through the cracks» of socia protection provided to
other workers.

As concerns the scope and application of national laws and regulations, and there-
fore of anew ILO standard, it appears that:

e asregards vessels covered, most States prefer to use length rather than tonnage as
abasis for determining which vessels should be covered by laws or regulations or
deciding which regulations apply to which vessels (i.e, larger or smaller vessels);

® most States exclude recreational fishing from their laws and regulations concern-
ing labour issues in the fishing sector;

e the smaller the vessel, the less likely it is that the fishermen working on such a
vessel are protected by labour legislation.

Revision of ILO’s seven standards specifically concerning the fishing sector

Minimum age and protection of young fishermen

The Governing Body has invited States parties to the Minimum Age (Fishermen)
Convention, 1959 (No. 112), to contemplate ratifying the Minimum Age Convention,
1973 (No. 138). The ratification would, ipso jure, involve the immediate denuncia-
tion of Convention No. 112. The trend is therefore towards a minimum age require-
ment applicable to all workers — as opposed to sectora standards. The mgjority of
member States having ratified Convention No. 112 appear to be moving in this direc-
tion. Furthermore, an increase in the ratifications of the Worst Forms of Child Labour
Convention, 1999 (No. 182), has led to greater efforts to remove children from haz-
ardous work.

The new ILO fishing standard may add value to these efforts by providing guid-
ance to States on how they should treat the issue of young personsin the fishing sector
in their national laws and regulations and programmes. It could provide, for example,
criteria which might distinguish whether al work on a fishing vessel, or whether
specific types of fishing operations and specific tasks on board vessels, should be
considered hazardous and thus be considered off-limits to young persons.
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Medical examination

The Governing Body has recommended that the Medica Examination (Fisher-
men) Convention 1959 (No. 113), be revised to adapt to the existing needs of the
fishing sector, inter alia, by taking into account the ILO/WHO Guidelines for con-
ducting pre-sea and periodic medical fitness examinations for seafarers. In addition to
the 29 States that have ratified the Convention, a number of others apparently have
requirements for medical certificates — despite the fact that they have not ratified the
Convention. It would seem that some States may not have ratified this Convention on
account of certain details (e.g. duration of period of the validity). Thus, wider ratifi-
cation might be possible by providing greater flexibility and less detail in the new
fishing standard.

However, many small-scale and artisanal fishermen are not required to undergo a
medical examination. The new standard might, therefore, seek to promote the exten-
sion of health care and occupational safety and health monitoring to this sector, as a
way to reach such workers.

Articles of agreement/contracts of employment

The Governing Body has recommended a partial revision of the Fishermen's
Articles of Agreement Convention, 1959 (No. 114). The Office has reviewed laws
and regulations of States which have and have not ratified the Convention; generally
speaking, the requirement that all fishermen should have a written agreement is wide-
spread, but this protection may not be reaching many of the world’s small-scale and
artisana fishermen; the reasons for this are not yet clear. There may, however, be a
basis for a provision in the new standard that all fishermen should have a written
agreement when working on vessels owned by others and that there should be ameans
of settling disputes related to the agreement. Furthermore, there may be grounds for a
provision concerning greater transparency in share-arrangement systems, as a means
of protecting fishermen from underpayment.

The main reason cited by the Governing Body for the revision of Convention No.
114 was the need to address the issue of an identity document for fishermen. From the
information available to the Office, it would appear that there are grounds for a
provision calling upon member States to provide fishermen working on international
voyages with a seafarer’ s identity card. However, this issue will require re-examina-
tion following the discussion on the improved security of seafarers’ identification at
the 91st Session of the International Labour Conference in 2003.

Accommodation

The Governing Body has invited member States to inform the Office of the obs-
tacles and difficulties encountered, if any, that might prevent or delay the ratification
of the Accommodation of Crews (Fishermen) Convention, 1966 (No. 126) — or to
point to the need to revise it. The information so far available to the Office indicates
that a substantial number of States have laws and regulations concerning accommoda-
tion on fishing vessels. Many States which have such laws and regulations but have
not ratified the Convention appear to have requirements that are not at the level pro-
vided in this instrument. A number of important issues (e.g., vibration) have appar-
ently not been adequately addressed in Convention No. 126.
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Bearing thisin mind, it would appear that there is scope for including broader but
less detailed provisions on accommodation in the new fishing standard in order to
ensure wider ratification and to reach a greater percentage of the world' s fishing fleet
(and thus fishermen). This would include basic provisions concerning fishing vessels
smaller than those currently provided for under Convention No. 126. It may call for
alink to the existing FAO/ILO/IMO codes and guidelines referring to accommoda-
tion issues. Furthermore, the new standard should place greater emphasis on the issue
of medical equipment and medical care at sea.

Competency certificates and vocational training

The Governing Body has taken the view that the Fishermen’s Competency Cer-
tificates Convention, 1966 (No. 125), should be revised and brought up to date to take
into account developments in the fishing industry. Referring to the IMO’s STCW-F
Convention, it also agreed that, in the light of the different supervisory mechanisms
applicable to the IMO and ILO Conventions, the method of adoption of ILO instru-
ments and the need for comprehensive coverage, the revision of Convention No. 125
was appropriate.

An examination of the provisions of Convention No. 125 and the STCW-F Con-
vention indicates that, generally, the STCW-F Convention covers not only al the
issues covered by Convention No. 125 — and in more detail — but also provides man-
datory requirements for basic safety training of all fishermen, which Convention No.
125 does not. Therefore, while the new ILO fishing standard might contain general
principles on competency certificates, it would not seem advisable that it should re-
peat — or duplicate —the IMO standard. In fact, it may serve to promote and reinforce
that Convention.

The Governing Body agreed that the Vocational Training (Fishermen) Recom-
mendation 1966 (No. 126), should be revised to adapt it to new technologies and
advancesin navigational and fishing equipment; it should also take account of the fact
that other international instruments failed to adequately address vocational training.
The Office will seek to obtain a better understanding of what changes need to be made
to achieve this.

Hours of work/rest

The Governing Body agreed to maintain the status quo with respect to the Hours
of Work (Fishing) Recommendation, 1920 (No. 7), until after the Office had under-
taken a study of working-time arrangements and rest periodsin the fishing sector. The
Office has therefore provided a substantial amount of information on law and practice
on thisissue. From thisinformation, it would appear that thereis a basis for including
a provision in the new fishing standard concerning minimum rest periods.

New issues to be addressed in the fishing standard

Occupational safety and health

In the light of the well-documented hazardous nature of fishing, the Office has
sought to provide substantial information on how this issue is dealt with in member
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States to determine whether there is abasis for addressing thisissue in the new fishing
standard. From the information collected, it would appear that such provisions would
be useful and desirable, in particular if they assisted Statesin setting and achieving the
objective of lowering the fatality, injury and illness rates of fishermen. The new
standard could seek to ensure that laws and regulations concerning occupational safety
and health apply to the fishing sector and are adapted to the special nature of fishing
operations. It could also help to improve coordination among the many ministries and
agencies with jurisdiction or influence over these issues. It should also seek to im-
prove the collection and dissemination of statistics and other information relevant to
safety and hedth. Perhaps most importantly, it could promote an approach which
truly involves fishermen, their representative organizations, fishing vessel owners and
other relevant parties in the development and implementation of occupational safety
and health laws, regulations and promotional programmes. The new standard should
in particular aim at the many small-scale and artisanal fishermen not protected, in law
or in fact, by existing occupational safety and health legislation.

Social security

From the information available to the Office, it would appear that fishermen,
particularly share fishermen, may not — at least in many countries — have the same
level of social protection provided to workers in general due to the nature of their
employment relationship (“self-employed’). However, the hazardous nature of
fishing means that death, sickness and injury benefits are particularly important for
fishermen and their families. Furthermore, projected reductions in fishing capacity
may create a need for improved unemployment insurance and retraining programmes
for fishermen.

Several member States have established social protection programmes specifi-
cally for the fishing sector. In other countries, fishermen have been integrated into the
social security system for al workers. There are apparently clear grounds for a provi-
sion calling for extending socia security protection to all fishermen.

Other issues
International commercial fishing

Many fishermen working on vessels engaged on international voyages or on for-
eign vessels experience the same kinds of problems as seafarers. long sea voyages,
abandonment, the need for welfare services, etc. The Office has attempted to provide
some information on these issues in this report. The new standard should seek to
ensure that such fishermen receive the same level of protection on these issues as that
provided to seafarers.

Small-scale and artisanal fishermen

The existing ILO standards tend to focus on seagoing fishing vessels, in some
cases excluding — or providing for the exclusion of — coastal vessels, vesselsfishingin
harbours and estuaries, etc. Given the distribution of fishermen according to the size
of their vessels (see Chapter 1), it would appear that this may lead to the exclusion of
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the vast majority of fishermen from the protection offered in international labour
standards.

In order to ensure that the provisions addressing the issues mentioned above ex-
tend to these fishermen, it is proposed that the focus should be on principles and not
details. The provisions should be “objective-based” rather than “prescriptive’. In
other words, they should set and hold States to achieving certain objectives but pro-
vide States with greater flexibility in the way they achieve these abjectives.

The Office notes, however, that while the use of the terms “small-scale” and
“artisanal” fishermen or fishing helps focus attention on those working on smaller
vessels, most member States — often developing countries — do not use such termsin
their legislation governing the fishing sector.

Fisheries’ observers

The Office will seek more information on the number of fisheries observers (a
growing group) working on fishing vessels; it will try to ascertain whether such work-
ers are protected by national laws and regulations and whether they should be covered
in the new ILO fishing standard.

Enforcement

From the information available to the Office, it would appear that even where
laws and regulations exist concerning labour conditions in the fishing sector, many
States do not have adequate resources to enforce effectively these requirements. The
new standard should address this issue, including the need for inspection services — or
perhaps aternative means of ensuring enforcement.
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As noted in the introduction to the law and practice report, the Governing Body
has placed on the agenda of the 92nd (June 2004) Session of the International Labour
Conference an item concerning a comprehensive standard (a Convention supple-
mented by a Recommendation) on work in the fishing sector. It is proposed that this
new standard (or standards) would revise the existing seven ILO instruments — five
Conventions (concerning minimum age, medical examination, articles of agreement,
accommodation and competency certificates) and two Recommendations (concerning
vocational training and hours of work) of persons working on fishing vessels. As a
comprehensive standard, it will address other issues, such as occupational safety and
health and social security. It isalso intended that it will provide protection for persons
working on both large and small fishing vessels.

This questionnaire seeks to elicit views on the content of a comprehensive stand-
ard. The views expressed, and proposed conclusions on the structure and content of
the Convention and Recommendation, will be provided in a second report. Both the
law and practice report and the second report will be the basis for discussions for the
item on the fishing sector standard by the International Labour Conference in 2004
(thefirst discussion). The second discussion would take place at the 93rd (June 2005)
Session of the International Labour Conference with a view to the adoption of the
revised standards.

The Office believesthat the objectives of the new instruments should be to: extend
coverage to reach as many persons working on board fishing vessels as possible; mini-
mize obstacles to ratification; provide a better chance for wide ratification; enable the
provisions to be implemented into practice; and minimize the risk of the Convention
becoming outdated in a short period of time.

In order to develop a Convention covering as many persons as possible working
on board fishing vessels, the approach being taken by the Office in the questionnaireis
to pose questions concerning provisions of a general nature — and therefore applicable
to all, or nearly al, persons working on fishing vessels — and then to ask questions on
provisions of a more targeted nature for possible inclusion in a part of the Convention
applying to only certain categories of vessels. Questions concerning detailed provi-
sions are also included in the accompanying Recommendation. The questions reflect,
to a certain extent, the Office’ s perception as to whether a particular provision should
be included in the Convention (which would be binding for Members which ratify it)
or in the Recommendation (which would not be binding but would provide guidance).
However, if respondents believe that a provision does not belong in the Convention
but rather belongsin the Recommendation, or vice versa, they should state thisclearly.

In preparing this questionnaire, the Office has taken into account the provisions
not only of existing ILO standards but aso of standards adopted by other international
organizations, such as the Food and Agriculture Organization of the United Nations
(FAO) and the International Maritime Organization (IMO). For example, the Office
has taken into account the provisions of the FAO Code of Conduct for Responsible
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Fisheries.! The intent of this approach is to integrate, to the extent possible, the work
of the ILO with that of other international organizations concerned with the fisheries
and the operation of fishing vessels. It is expected that this will lead to the develop-
ment of a new ILO standard for the fishing sector which is clearly understood and
more likely to be found acceptable not only by ministries responsible for labour issues
but also by those responsible for fisheries management and fishing vessel safety, as
well as fishing vessel owners and those working on fishing vessels. Similarly, the
guestionnaire attempts to draw upon internationally accepted fisheries terminology.

With regard to article 38, paragraph 1, of the Standing Orders of the Conference,
governments are requested to consult with the most representative organizations of
employers and workers before finaizing their replies to this questionnaire, to give
reasons for their replies and to indicate which organizations have been consulted.
Governments are also reminded of the importance of ensuring that all relevant depart-
ments are involved in the present consultative process including the departments re-
sponsible for labour and socia affairs, fisheries, maritime safety, health and the
environment. The experience gained by the Office in obtaining the information pro-
vided in the law and practice report also points to the value of consultations, where
possible, with regional and local authorities within member States. In order to enable
the Office to take account of the replies to this questionnaire, governments are
requested to send their replies so as to reach the Office no later than
1 August 2003.

In preparing replies to the questionnaire, governments, as well as representative
organizations of employers and workers, are encouraged to provide reasons for their
replies and to provide any additional comments or information which they believe will
contribute to an internationally shared sense of what should or should not be addressed
in the proposed new Convention and Recommendation. Thisis particularly important
when the reply by the member State does not fit into the set answers(i.e., the“yes’ and
“no” boxes) provided by the Office. Respondents are also strongly encouraged to draw
attention to any issues which the Office has not addressed or which require further
development.

While the Office has attempted to provide a questionnaire which is not overly
onerous or time consuming to answer, it recognizes the work involved in preparing
replies and extends its thanks, in advance, to those carrying out this essential work.

! The World Summit on Sustainable Development, inter alia, agreed that to achieve sustainable
fisheries, States should implement the Code, taking note of the special requirements of developing
countries and the relevant FAO internationa plans of action and technical guidelines.
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A. FORM OF THE INSTRUMENT OR INSTRUMENTS

Question A1 — Do you consider that the International Labour Conference should
adopt one or more instruments on work in the fishing sector?

[l Yes [0 No

Question A2 — If yes, should the instrument or instruments take the form of (a) a
Convention, (b) a Recommendation, (c) a Convention supplemented by a Recommen-
dation?

Comments:

Note: For practical reasons, the Officeis presenting the following questions under the headings “ Con-
tents of a proposed Convention” and “Contents of a proposed Recommendation”. This presentation does
not pre-determine the final form of the instrument or instruments or the number of instruments that could
be adopted.

B. CONTENTS OF A PROPOSED CONVENTION

B1. Scope

Commentary

The seven existing ILO instruments concerning work on board fishing vessels set
out their scope in different ways. Generally, they provide that they apply to vessels
engaged in “maritime fishing in salt waters’. Several provide exceptions or exemp-
tionsfor certain categories of fishing vessels (those engaged in whaling or recreational
fishing, or primarily propelled by sail) or for fishing vessels operating in certain areas
(ports, harbours, estuaries of rivers). Some provide that the instrument applies, in
wholeor in part, to fishing vessels of a certain size (vessel length in feet and metres, or
tonnage) or engine power.

For the purpose of this Convention the term “fishing vessel” should mean any
vessel used or intended for use for the purposes of the commercia exploitation of
living marine resources, including mother ships and any other vessels directly en-
gaged in fishing operations.?

When preparing the law and practice report, the Office observed that many States
regulated some aspects of conditions of work on board fishing vessels according to the
area of operation of the vessel. To delimit their application these States often use terms
such as “coastal”, “inshore”, “ offshore”, “ small-scale” and “artisanal”. Such terms are
often not defined by States or, even when defined, vary from State to State. In an
attempt to improve clarity in the use of terms concerning the area of operation, the

2 Extracted from the FAO Agreement to Promote Compliance with International Conservation and
Management Measures by Fishing Vessels on the High Seas, article | (a).
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Office for the purposes of this questionnaire, identifies five areas of operation. In
doing so, it recognizes that many States may not regulate conditions of work on fish-
ing vessels according to these five areas of operation. Nevertheless, responses using
these five areas of operation will help the Office obtain a common understanding of
the preferred scope of the instruments. If such an approach is not considered appropri-
ate by the respondent, the questionnaire also provides for the possibility of indicating
preferences for other methods of setting out the scope (e.g. by vessel length, tonnage,
length of time at sea).
The following areas of operation are used in the questionnaire:®

* vessels engaged in fishing operations on the high seas and in waters other than
those of the flag State (hereinafter referred to as“A”);*

e vessals engaged in fishing operations up to the limits of the exclusive economic
zone of the flag State (hereinafter referred to as “B”);

e vesselsengaged in fishing operations up to the limits of theterritorial waters of the
flag State (hereinafter referred to as“C”);

e vessels engaged in fishing operations up to three miles from the baseline (herein-
after referred to as “D");®

e vessels engaged in fishing operations in rivers and inland waters (hereinafter re-
ferred to as“E”).

Question B1(a) — Should the Convention apply to fishing vessels in all of the
abovementioned areas of operation?
0 Yes I No

Question B1(b) — Should the Convention provide the possibility to exclude certain
fishing vessels in the following areas of operation:

[0 vessels engaged in fishing operations up to the limits of the territorial waters of
the flag State (“ C”)?

[0 vessels engaged in fishing operations up to three miles from the baseline (* D" )?
[0 vessels engaged in fishing operationsin rivers and inland waters (“ E” )?

Question B1(c) — Should the Convention provide for any other exclusions?
[ Yes 1 No

Comments:

3 The categories are given letters (A, B, C, D, E) for ease of reference when answering questions.

4 Based on the FAO Agreement to Promote Compliance with International Conservation and Man-
agement Measures by Fishing Vessels on the High Seas, article 11(1), and on terms used in the FAO
Standard Specifications for Marking and Identification of Fishing Vessels.

5 Article 5 of the UNCLOS Convention provides that “... the normal baseline for measuring the
breadth of the territorial seaisthe low-water line aong the coast as marked on large-scale charts officialy
recognized by the coastal State”.
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Question B1(d) — If “ areas of operation” would not be an appropriate method of
delimiting the scope of the Convention, what other method should be used for this
purpose:

[ fishing vessel length?

L] tonnage?

] time fishing vessel spends at sea?

] other? Please specify:

Comments:

Question B1(e) — Should the Convention apply to all persons working on board
fishing vessels irrespective of nationality?

[lYes [0 No

Comments:

B2. Minimum age

Question B2(a) — Should the Convention include provisions concerning the mini-
mum age for work on board fishing vessels?

I Yes I No
Question B2(b) — If yes, should the minimum age be:
[0 15 years?®

(] 16 years?’
[J 18 years?

Comments:

Question B2(c) — Should the Convention provide for exemptions?
LI Yes LI No

Question B2(d) — If yes, please specify:

5 Article 2, paragraph 1, of Convention No. 112, ratified by 29 States but since denounced by
20 States following ratification of Convention No. 138 accepting a minimum age of at least 15 years.

" The Tripartite Meeting on Safety and Health in the Fishing Industry (Geneva, 1999) recommended
that States party to Convention No. 112 contemplate ratifying Convention No. 138 and, where the mini-
mum age for work is less than 16 years, to specify that Article 3 of Convention No. 138 apply to
employment in maritime fishing.
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Question B2(e) — Should the Convention provide that work on certain fishing
vessels should be prohibited for persons under the age of 18 years?

[l Yes 1 No

Comments:

Question B2(f) — Should the Convention provide that certain types and conditions
of work on fishing vessels should be prohibited for persons under the age of 18 years?

O Yes ] No

Comments:

B3. Medical examination

Question B3(a) — Should the Convention provide that persons working on board
fishing vessels should undergo initial and subsequent periodic medical examinations?

lYes 1 No

Comments:

Question B3(b) — Should the Convention provide for exemptions from the above
requirement?

Ll Yes L1 No
Question B3(c) — If yes, please indicate what these exemptions should be?
Comments:

Question B3(d) — Should the Convention provide that a person working on board
a fishing vessel and for which a medical examination is required should hold a
medical certificate attesting to fitness for work for which he or she is to be employed
at sea?

Ll Yes 1 No

Comments:
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B4. Medical care at sea

Question B4(a) — Should the Convention provide that fishing vessels should be
required to carry appropriate medical supplies?

0 Yes [0 No

Comments:

Question B4(b) — Should the Convention provide that fishing vessels should nor-
mally have on board a person (e.g. the master or a member of the crew) qualified or
trained in first aid or other forms of medical care?

O Yes 0 No

Comments:

Question B4(c) — Should the Convention provide that certain fishing vessels
should be excluded from the above requirement?

] Yes I No
Question B4(d) — If yes, please specify:

B5. Contracts for work

Question B5(a) — Should the Convention provide that every person working on
board a fishing vessel should have a written contract or articles of agreement, subject
to such conditions as may be provided for in national laws and regulations?

[]Yes [0 No

Comments:

Question B5(b) — Should the Convention provide for possible exemptions fromthe
above requirement?

O Yes 0 No

Question B5(c) — If yes, which categories of persons working on board fishing
vessels could be exempted from the provisions concerning written contractsor articles
of agreement?

Comments:
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Question B5(d) — Should the Convention provide that personsworking on board a
fishing vessel should have access to appropriate mechanisms for the settlement of
disputes concerning their contract or articles of agreement?

O Yes 0 No

Comments:

B6. Accommodation and provisions on board fishing vessels

Question B6(a) — Should the Convention provide that all fishing vessels should
have appropriate accommodation and sufficient food and drinking water for the
service of the fishing vessel?

O Yes [0 No

Question B6(b) — If yes, should it provide for the possibility of exempting certain
categories of fishing vessels from the requirement concerning accommodation?

I VYes 1 No
Question B6(c) — If yes, please indicate which fishing vessels could be exempted.

Comments:

B7. Crewing of fishing vessels

Question B7(a) — Should the Convention provide that States should take measures
to ensure that fishing vessels have sufficient and competent crew for safe navigation
and fishing operations in accordance with international standards?

L Yes I No
Question B7(b) — If yes, please indicate which fishing vessels could be exempted.

Comments:
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B8. Hours of rest

Question B8(a) — Should the Convention provide that persons working on board
fishing vessels should have minimum periods of rest established in accordance with
national laws and regulations?

] Yes [0 No

Comments:

B9. Occupational safety and health

Question B9(a) — Should the Convention provide that persons working on board
fishing vessels should be covered by occupational safety and health provisions?

[lYes [0 No

Comments.

Question B9(b) — If applicable provisions do not at present cover work on board
fishing vessels, should such protection be provided through one of the following
means:

[J extension of general occupational safety and health provisions?

[ extension of maritime occupational safety and health provisions?

L] specific provisions for work on board fishing vessels?

[J combination of any of the above?

O Yes 0 No

Comments:

B10. Social security

Question B10(a) — Should the Convention provide that persons working on
board fishing vessels should be entitled to social security benefits applicable to other
wor kers?

O Yes 0 No

Comments:
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Question B10(b) — Should the Convention provide that such benefits might be
progressively extended?

O Yes 0 No

Comments:

Question B10(c) — Should the Convention provide for the possible exemption of
certain categories of persons working on board fishing vessels?

[ Yes ] No

Question B10(d) — If yes, which categories of persons might be exempted?
Comments:

B11. Extension of protection for seafarers to persons working on board fishing
vessels

Question B11(a) — Should the Convention provide that persons working on board
fishing vessels registered in the State, engaged in fishing operations on the high seas
and in the waters of Sates other than those of the flag Sate, should generally have
labour conditions which are no less favourable than those provided to seafarers
working on board vessels registered in the State, engaged in commercial maritime
transport?

O Yes ] No

Question B11(b) — If yes, should such a provision cover persons working on
board other fishing vessels?

[l Yes ] No

Question B11(c) — If yes, please indicate the persons working on board other
fishing vessels to whom the above provision should apply (e.g. those working on ves-
sels of a certain length, vessels intended for fishing in a certain area of operation,
vessels remaining at sea for a specified period of time).

Comments:

Question B11(d) — Should the Convention contain provisions on the following
iSsues:

[ recruitment and placement?

L] identity documents?

] repatriation?

1 other issues? Please specify:
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Comments.

B12. Enforcement

Question B12(a) — Should the Convention provide that States should adopt meas-
ures to verify compliance with the provisions of the Convention?

0 Yes [0 No

Comments:

Question B12(b) — If yes, should the Convention provide for the possibility of
exempting certain fishing vessels from the above requirements?

Ll Yes LI No
Question B12(c) — If yes, please indicate which fishing vessels.

Comments:

Question B12(d) — Should the Convention include a provision on port state
control ?8

] Yes [0 No

Comments:

B13. Consultation

Question B13(a) — Should the Convention include a provision concer ning consul-
tation with representative employers’ and workers' organizations, as well as repre-
sentative organizations of persons working on board fishing vessels in the
development and implementation of national laws and regulations concerning condi-
tions of work on board fishing vessels?

[]lYes [ No

Comments.

8 Port state control implies the exercise by the port State of control concerning compliance by a
fishing vessel calling at that State’s port with relevant provisions of an international instrument ratified by
that State.
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B14. Other issues

Question B14(a) — Please indicate any other issues which should be addressed in
the Convention.
Comments:

C. CONTENTS OF A PROPOSED RECOMMENDATION
C1. Minimum age and work of young persons

Question C1(a) — Should the Recommendation provide guidance on the types of
work (e.g. night work or in hazardous conditions) or the types of fishing vessels that
should be prohibited for persons under the age of 18?

lYes 1 No

Question C1(b) — If yes, what should be included in such guidance?
Comments:

C2. Medical examination

Question C2(a) — Should the Recommendation set out guidance on the content of
the medical certificate and the procedures to be followed for the issue of the medical
certificate?

O Yes [0 No

Comments:

Question C2(b) — Should the Recommendation provide that the persons issuing
such a certificate be approved by the competent authority?

[ Yes ] No

Comments:

C3. Medical care at sea

Question C3(a) — Should the Recommendation provide guidance on the contents
of the medicine chest and the type of medical equipment® required to be carried on
board fishing vessels?

9 Or first-aid kit for certain smaller fishing vessels.
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O] Yes [0 No

Comments:

Question C3(b) — Should the Recommendation set out guidance on the availabil-
ity and on instruction concerning the use of radio-medical and similar services on
board fishing vessels?

]Yes 1 No

Comments:

C4. Qualifications of persons working on board fishing vessels

Question C4(a) — Should the Recommendation provide additional guidance
beyond that provided in international standards®® concerning training of persons
working on board fishing vessels?

] Yes 1 No
Question C4(b) — If yes, what issues should this guidance address?

Comments:

C5. Contractual arrangements concerning work on board fishing vessels

Question C5(a) — Should the Recommendation provide guidance, on the basis of
the elements contained in Convention No. 114, concerning the content of contracts
or articles of agreement for work on board fishing vessels?

0 Yes [0 No

Question C5(b)(i) — If yes, should the guidance provided in the Recommendation
also include elements not addressed in Convention No. 114?

O Yes [0 No

Question C5(h)(ii) — If yes, should one of these elements concern the specification
of insurance coverage for persons working on board fishing vessels in the event of
injury, illness or death 2 in the contract or articles of agreement?

© For example, the International Convention on Standards of Training, Certification and
Watchkeeping of Fishing Vessel Personnel, 1995 (STCW-F Convention) (see Chapter |11 of the report).

1 See, in particular, Article 6 of the Convention.
12 Paragraph 8.2.8 of the FAO Code of Conduct for Responsible Fisheries provides that: “States
should promote access to insurance coverage by owners and charterers of fishing vessels. Owners or

charterers of fishing vessels should carry sufficient insurance cover to protect the crew of such vessels and
their interests, to indemnify third parties against loss or damage and to protect their own interests.”



162 Work in the fishing sector

O Yes 0 No

Comments:

Question C5(c) — Should the Recommendation provide guidance on contracts or
articles of agreements (e.g. procedures concerning the examination prior to signing;
signing and termination of contracts or articles of agreement; records of employment;
circumstances for discharge) for work on board fishing vessels? %

O Yes 0 No

Comments:

Question C5(d) — Should the Recommendation provide guidance on systems of
remuneration and, if appropriate, including systems based on a share of the catch?

Ll Yes L1 No
Question C5(e) — I yes, please specify the issues to be included:

Comments:

C6. Accommodation and provisions on board fishing vessels

Question C6(a) — Should the Recommendation provide that States should have
national laws and regulations concerning planning and control of crew accommoda-
tion on board fishing vessels?

O Yes 0 No

Comments.

Question C6(b) — Should the Recommendation provide guidance concerning
standards of accommodation and of food and drinking water?
0 Yes LI No

Question C6(c) — If yes, should these cover:

O construction and location?
] ventilation?
1 heating?

13 See Convention No. 114.
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1 lighting?

[J deeping rooms?

[J sanitary accommodation?
U] noise and vibration?

O] drinking water?

] food?

U] other issues?

Comments.

Question C6(d) — Should the above guidance concerning accommodation and
provisions on board fishing vessels make distinctions based on:

[ fishing vessel length?

[] operating area?

] tonnage?

] time a fishing vessel normally spends at sea?

U] other?

Comments:

C7. Hours of work and rest

Question C7(a) — Should the Recommendation set out guidance concerning hours
of work or rest periods?

O Yes 0 No

Question C7(b) — If yes, please indicate what should be the limits of working
hours or provisions for minimum rest periods.

Comments:

C8. Occupational safety and health

Question C8(a) — Should the following issues be addressed in the Recommenda-
tion:

L] the inclusion of fishing occupational safety and health issues in an integrated
national policy on occupational safety and health?

] rights and duties of fishing vessel owners and of persons working on board
fishing vessels in the area of occupational safety and health?

[J where appropriate, safety management systems?

] personal protective equipment?

[1 guarding of machinery?
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(1 the recording and notification of accidents, injuries and fatalities?
[J investigation of occupational accidents?
] other issues? Please specify:

Comments:

C9. Social security

Question C9(a) — Should the Recommendation include guidance on social secu-
rity provisions for persons working on board fishing vessels?

O Yes 0 No

Comments:

Question C9(b) — Should the guidance include the following benefits (please
specify the reasons for your choice):

(] medical care?

[J sickness benefit?

1 old-age benefit?

[J employment injury benefit?
L1 maternity benefit?

O invalidity benefit?

O] survivors' benefit?

L1 unemployment benefit?

[ family benefit?

Comments:

C10. Register of persons working on board fishing vessels

Question C10(a) — Should the Recommendation include provisions concerning
maintenance by the competent authority of a register of persons working on board
fishing vessels?

CYes ] No

Comments:
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C11. Fisheries observers

Question C11(a) — Should the Recommendation provide guidance concerning the
conditions of work of fisheries observers* on board fishing vessels?

0 Yes 1 No
Question C11(b) — If yes, what should be included in such guidance?

Comments:

C12. Application within the exclusive economic zone

Question C12(a) — Should the Recommendation provide that coastal States
should require, when they grant licences for fishing in their exclusive economic zones,
that fishing vessels conform with the standards of this Convention?

O Yes 0 No

Comments:

C13. Other issues

Question C13(a) — Please indicate any other issues which should be addressed in
the Recommendation.

Comments:

“ Article 62 (Utilization of the living resources) of the UNCLOS Convention provides that:
“Nationals of other States fishing in the exclusive economic zone shall comply with the conservation
measures and with other terms and conditions established in the laws and regulations of the coastal State.
These laws and regulations shall be consistent with the Convention and may relate, inter dlia, to the
following: ... (g) the placing of observers ... on board such vessels by the coastal State”.
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SUBSTANTIVE TEXTS OF ILO CONVENTIONS AND RECOMMENDATIONS
SPECIFICALLY CONCERNED WITH THE FISHING SECTOR

Hours of Work (Fishing) Recommendation, 1920 (No. 7)

The General Conference of the International Labour Organisation,

Having been convened a Genoa by the Governing Body of the International Labour
Office on the 15th day of June 1920, and

Having decided upon the adoption of certain proposals with regard to the application to
seamen of the Convention drafted at Washington, last November, limiting the hours
of work in al industrial undertakings, including transport by sea and, under condi-
tions to be determined, transport by inland waterways, to eight hours in the day and
forty-eight in the week; consequentia effects as regards manning and the regulations
relating to accommodation and health on board ship, which is the first item in the
agenda for the Genoa meeting of the Conference, and

Having determined that these proposals shall take the form of a Recommendation,

adopts the following Recommendation, which may be cited as the Hours of Work (Fish-
ing) Recommendation, 1920, to be submitted to the Members of the International Labour
Organisation for consideration with a view to effect being given to it by national legisa
tion or otherwise, in accordance with the provisions of the Constitution of the Interna-
tional Labour Organisation:

In view of the declaration in the Constitution of the International Labour Organisation
that all industrial communities should endeavour to adopt, so far as their specia circum-
stances will permit, “an eight hours day or a forty-eight hours week as the standard to be
amed a where it has not aready been attained”, the International Labour Conference
recommends that each Member of the International Labour Organisation enact legidation
limiting in this direction the hours of work of al workers employed in the fishing industry,
with such specia provisions as may be necessary to meet the conditions peculiar to the
fishing industry in each country; and that in framing such legidation each Government
consult with the organisations of employers and the organisations of workers concerned.

Minimum Age (Fishermen) Convention, 1959 (No. 112)

Article 1

1. For the purpose of this Convention the term “fishing vessel” includes al ships and
boats, of any nature whatsoever, whether publicly or privately owned, which are engaged
in maritime fishing in salt waters.

2. This Convention shall not apply to fishing in ports and harbours or in estuaries of
rivers, or to individuals fishing for sport or recreation.

Article 2

1. Children under the age of fifteen years shall not be employed or work on fishing
vessels.

2. Provided that such children may occasiondly take part in the activities on board
fishing vessels during school holidays, subject to the conditions that the activities in
which they are engaged:
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(8 are not harmful to their health or normal development;
(b) are not such as to prejudice their attendance at school; and
(c) are not intended for commercia profit.

3. Provided further that national laws or regulations may provide for the issue in
respect of children of not less than fourteen years of age of certificates permitting them to
be employed in cases in which an educational or other appropriate authority designated
by such laws or regulations is satisfied, after having due regard to the health and physical
condition of the child and to the prospective as well as to the immediate benefit to the
child of the employment proposed, that such employment will be beneficia to the child.

Article 3

Young persons under the age of eighteen years shall not be employed or work on coal-
burning fishing vessels as trimmers or stokers.

Article 4

The provisions of Articles 2 and 3 shall not apply to work done by children on school-
ships or training-ships, provided that such work is approved and supervised by public
authority.

Article 5

The forma ratifications of this Convention shall be communicated to the Director-
Genera of the International Labour Office for registration.

Article 6

1. This Convention shall be binding only upon those Members of the International
Labour Organisation whose ratifications have been registered with the Director-General.

2. It shal come into force twelve months after the date on which the ratifications of
two Members have been registered with the Director-General.

3. Thereafter, this Convention shall come into force for any Member twelve months
after the date on which its ratification has been registered.

Article 7

1. A Member which has ratified this Convention may denounce it after the expiration
of ten years from the date on which the Convention first comes into force, by an act
communicated to the Director-General of the International Labour Office for registration.
Such denunciation shall not take effect until one year after the date on which it is
registered.

2. Each Member which has ratified this Convention and which does not, within the
year following the expiration of the period of ten years mentioned in the preceding para-
graph, exercise the right of denunciation provided for in this Article, will be bound for
another period of ten years and, thereafter, may denounce this Convention at the expira
tion of each period of ten years under the terms provided for in this Article.

Medical Examination (Fishermen) Convention, 1959 (No. 113)

Article 1

1. For the purpose of this Convention the term “fishing vessel” includes al ships and
boats, of any nature whatsoever, whether publicly or privately owned, which are engaged
in maritime fishing in salt waters.
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2. The competent authority may, after consultation with the fishing-boat owners' and
fishermen’s organisations concerned, where such exist, grant exemptions from the appli-
cation of the provisions of this Convention in respect of vessels which do not normally
remain at sea for periods of more than three days.

3. This Convention shall not apply to fishing in ports and harbours or in estuaries of
rivers, or to individuals fishing for sport or recreation.

Article 2

No person shall be engaged for employment in any capacity on a fishing vessel unless
he produces a certificate attesting to his fitness for the work for which he is to be employed
at sea signed by a medical practitioner who shall be approved by the competent authority.

Article 3

1. The competent authority shall, after consultation with the fishing-boat owners' and
fishermen’s organisations concerned, where such exist, prescribe the nature of the medical
examination to be made and the particulars to be included in the medical certificate.

2. When prescribing the nature of the examination, due regard shall be had to the age
of the person to be examined and the nature of the duties to be performed.

3. In particular the medica certificate shall attest that the person is not suffering from
any disease likely to be aggravated by, or to render him unfit for, service at sea or likely to
endanger the health of other persons on board.

Article 4

1. In the case of young persons of less than twenty-one years of age, the medical
certificate shall remain in force for a period not exceeding one year from the date on which
it was granted.

2. In the case of persons who have attained the age of twenty-one years, the competent
authority shall determine the period for which the medical certificate shall remain in force.

3. If the period of validity of a certificate expires in the course of a voyage the certifi-
cate shall continue in force until the end of that voyage.

Article 5

Arrangements shall be made to enable a person who, after examination, has been
refused a certificate to apply for a further examination by a medical referee or referees who
shall be independent of any fishing-boat owner or of any organisation of fishing-boat
owners or fishermen.

Fishermen’s Articles of Agreement Convention, 1959 (No. 114)

Article 1

1. For the purpose of this Convention, the term “fishing vessel” includes all registered
or documented ships and boats of any nature whatsoever, whether publicly or privately
owned, which are engaged in maritime fishing in salt waters.

2. The competent authority may exempt from the application of the provisions of this
Convention fishing vessels of a type and size determined after consultation with the
fishing-boat owners' and fishermen’s organisations concerned, where such exist.

3. The competent authority may, if satisfied that the matters dealt with in this Con-
vention are adequately regulated by collective agreements between fishing-boat owners
or fishing-boat owners organisations, and fishermen's organisations, exempt from the
provisions of the Convention concerning individual agreements owners and fishermen
covered by such collective agreements.
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Article 2

For the purpose of this Convention, the term “fisherman” includes every person em-
ployed or engaged in any capacity on board any fishing vessel and entered on the ship’'s
articles. It excludes pilots, cadets and duly indentured apprentices, naval ratings, and
other persons in the permanent service of a government.

Article 3

1. Articles of agreement shall be signed both by the owner of the fishing vessel or his
authorised representative and by the fisherman. Reasonable facilities to examine the ar-
ticles of agreement before they are signed shall be given to the fisherman and, as the case
may be, also to his adviser.

2. The fisherman shall sign the agreement under conditions which shall be prescribed
by nationa law in order to ensure adequate supervision by the competent public authority.

3. The foregoing provisions shall be deemed to have been fulfilled if the competent
authority certifies that the provisions of the agreement have been laid before it in writing
and have been confirmed both by the owner of the fishing vessel or his authorised repre-
sentative and by the fisherman.

4. Nationa law shall make adequate provision to ensure that the fisherman has under-
stood the agreement.

5. The agreement shall not contain anything which is contrary to the provisions of
national law.

6. National law shall prescribe such further formalities and safeguards in respect of the
completion of the agreement as may be considered necessary for the protection of the
interests of the owner of the fishing vessel and of the fisherman.

Article 4

1. Adequate measures shall be taken in accordance with nationa law for ensuring that
the agreement shall not contain any stipulation by which the parties purport to contract in
advance to depart from the ordinary rules as to jurisdiction over the agreement.

2. This Article shall not be interpreted as excluding a reference to arbitration.

Article 5

A record of employment shall be maintained for every fisherman by or in a manner
prescribed by the competent authority. At the end of each voyage or venture a record of
service in regard to that voyage or venture shall be available to the fisherman concerned or
entered in his service book.

Article 6

1. The agreement may be made either for a definite period or for a voyage or, if
permitted by national law, for an indefinite period.

2. The agreement shall state clearly the respective rights and obligations of each of
the parties.

3. It shall contain the following particulars, except in so far as the inclusion of one or
more of them is rendered unnecessary by the fact that the matter is regulated in another
manner by national laws or regulations:

(& the surname and other names of the fisherman, the date of his birth or his age, and his
birthplace;

(b) the place at which and date on which the agreement was completed;

(c) the name of the fishing vessel or vessels on board which the fisherman undertakes to
serve;
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(d) the voyage or voyages to be undertaken, if this can be determined at the time of
making the agreement;

(e) the capacity in which the fisherman is to be employed;

(f) if possible, the place at which and date on which the fisherman is required to report on
board for service;

(g) the scale of provisions to be supplied to the fisherman, unless some aternative system
is provided for by national law;

(h) the amount of his wages, or the amount of his share and the method of calculating such
share if he is to be remunerated on a share basis, or the amount of his wage and share
and the method of calculating the latter if he is to be remunerated on a combined basis,
and any agreed minimum wage;

(i) the termination of the agreement and the conditions thereof, that is to say:

(i) if the agreement has been made for a definite period, the date fixed for its expiry;

(i) if the agreement has been made for a voyage, the port of destination and the time
which has to expire after arrival before the fisherman shall be discharged;

(iii) if the agreement has been made for an indefinite period, the conditions which
shall entitle either party to rescind it, as well as the required period of notice for
rescission: Provided that such period shall not be less for the owner of the fishing
vessel than for the fisherman;

() any other particulars which nationa law may require.

Article 7
If national law provides that a list of crew shall be carried on board the agreement shall
either be recorded in or annexed to the list of crew.

Article 8

In order that the fisherman may satisfy himself as to the nature and extent of his rights
and obligations the competent authority shall lay down the measures to be taken to enable
clear information to be obtained on board as to the conditions of employment.

Article 9

An agreement entered into for a voyage, for a definite period, or for an indefinite
period, shall be duly terminated by:
(& mutual consent of the parties;
(b) death of the fisherman;
(c) loss or total unseaworthiness of the fishing vessel;
(d) any other cause that may be provided for in national law.

Article 10
National law, collective agreements or individua agreements shal determine the
circumstances in which the owner or skipper may immediately discharge a fisherman.

Article 11
National law, collective agreements or individual agreements shall also determine the
circumstances in which the fisherman may demand his immediate discharge.
Article 12

Except as otherwise provided therein, effect may be given to the provisions of this
Convention by national law or by collective agreements.
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Fishermen's Competency Certificates Convention, 1966 (No. 125)

PART I. SCOPE AND DEFINITIONS

Article 1

For the purposes of this Convention, the term “fishing vessel” includes al ships and
boats, of any nature whatsoever, whether publicly or privately owned, which are engaged
in maritime fishing in salt waters and are registered in a territory for which the Convention
is in force, with the exception of:

(8 ships and boats of less than 25 gross registered tons,

(b) ships and boats engaged in whaling or similar pursuits;
(c) ships and boats engaged in fishing for sport or recreation;
(d) fishery research and fishery protection vessels.

Article 2

The competent authority may, after consultation with the fishing vessel owners and
fishermen’s organisations where such exist, exempt from this Convention fishing vessels
engaged in inshore fishing, as defined by national laws and regulations.

Article 3

For the purpose of this Convention, the following terms have the meanings hereby

assigned to them:

(8) skipper: any person having command or charge of a fishing vessdl;

(b) mate: any person exercising subordinate command of a fishing vessel, including any
person, other than a pilot, liable at any time to be in charge of the navigation of such
a vessH;

(c) engineer: any person permanently responsible for the mechanical propulsion of a
fishing vessdl.

PART II. CERTIFICATION

Article 4

Each Member which ratifies this Convention shall establish standards of qualification
for certificates of competency entitling a person to perform the duties of skipper, mate or
engineer on board a fishing vessel.

Article 5

1. All fishing vessels to which this Convention applies shall be required to carry a
certificated skipper.

2. All fishing vessels over 100 gross registered tons engaged in operations and areas
to be defined by national laws or regulations shall be required to carry a certificated mate.

3. All fishing vessels with an engine power above a level to be determined by the
competent authority, after consultation with the fishing vessel owners and fishermen’s
organisations where such exist, shall be required to carry a certificated engineer: Provided
that the skipper or mate of a fishing vessel may act as engineer in appropriate cases and on
condition that he aso holds an engineer's certificate.

4. The certificates of skippers, mates or engineers may be full or limited, according to
the size, type, and nature and area of operations of the fishing vessel, as determined by
national laws or regulations.
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5. The competent authority may in individua cases permit a fishing vessel to put to
sea without the full complement of certificated personnel if it is satisfied that no suitable
substitutes are available and that, having regard to al the circumstances of the case, it is
safe to alow the vessel to put to sea

Article 6

1. The minimum age prescribed by national laws or regulations for the issue of a
certificate of competency shall be not less than:
(& 20 years in the case of a skipper;

(b) 19 yearsin the case of a mate;
(c) 20 years in the case of an engineer.

2. For the purpose of service as a skipper or mate in a fishing vessel engaged in inshore
fishing and for the purpose of service as an engineer in small fishing vessels with an engine
power below a level to be determined by the competent authority after consultation with
the fishing vessel owners' and fishermen’'s organisations, where such exist, the minimum
age may be fixed at 18 years.

Article 7

The minimum professional experience prescribed by national laws or regulations for
the issue of a mate's certificate of competency shall be not less than three years sea service
engaged in deck duties.

Article 8

1. The minimum professional experience prescribed by national laws or regulations
for the issue of a skipper’s certificate of competency shall be not less than four years' sea
service engaged in deck duties.

2. The competent authority may, after consultation with the fishing vessel owners
and fishermen’s organisations where such exist, require a part of this period to be served as
a certificated mate; where national laws or regulations provide for the issue of different
grades of certificates of competency, full and limited, to skippers of fishing vessels, the
nature of the qualifying service as a certificated mate or the type of certificate held while
performing such qualifying service may vary accordingly.

Article 9

1. The minimum professional experience prescribed by national laws or regulations
for the issue of an engineer’s certificate of competency shall be not less than three years
sea service in the engine-room.

2. In the case of a certificated skipper or mate a shorter qualifying period of sea service
may be prescribed.

3. In the case of the small fishing vessels referred to in Article 6, paragraph 2, of this
Convention, the competent authority may, after consultation with the fishing vessel own-
ers and fishermen’s organisations where such exist, prescribe a qualifying period of sea
service of twelve months.

4. Work in an engineering workshop may be regarded as equivalent to sea service for
part of the qualifying periods provided for in paragraphs 1 to 3 of this Article.

Article 10

In respect of persons who have successfully completed an approved training course,
the periods of sea service required in virtue of Articles 7, 8 and 9 of this Convention may
be reduced by the period of training, but in no case by more than twelve months.
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PART I1l. EXAMINATIONS

Article 11

In the examinations organised and supervised by the competent authority for the
purpose of testing whether candidates for competency certificates possess the qudifica
tions necessary for performing the corresponding duties, the candidates shall be required
to show knowledge, appropriate to the categories and grades of certificates, of such sub-
jects as:

(& in the case of skippers and mates:

(i) general nautical subjects, including seamanship, shiphandling and safety of life
at sea, and a proper knowledge of the international Regulations for Preventing
Collisions at Sea;

(ii) practica navigation, including the use of electronic and mechanical aids to navi-
gation;

(iii) safe working practices, including safety in the handling of fishing gear;

(b) in the case of engineers:

(i) theory, operation, maintenance and repair of steam or internal combustion en-
gines and related auxiliary equipment;

(ii) operation, maintenance and repair of refrigeration systems, pumps, deck winches
and other mechanical equipment of fishing vessels, including the effects on sta-
bility;

(iii) principles of shipboard electric power installations, and maintenance and repair
of the electrical machinery and equipment of fishing vessels, and

(iv) engineering safety precautions and emergency procedures, including the use of
life-saving and fire-fighting appliances.

Article 12

The examinations for certificates of skippers and mates referred to in Article 11, sub-
paragraph (a), of this Convention may also cover the following subjects:
(& fishing techniques, including where appropriate the operation of electronic fish-find-
ing devices, and the operation, maintenance and repair of fishing-gear; and
(b) stowage, cleaning and processing of fish on board.

Article 13

During a period of three years from the date of the coming into force of nationa laws
or regulations giving effect to the provisions of this Convention, competency certificates
may be issued to persons who have not passed an examination referred to in Articles 11
and 12 of this Convention, but who have in fact had sufficient practical experience of the
duties corresponding to the certificate in question and have no record of any serious
technical error against them.

PART 1V. ENFORCEMENT MEASURES

Article 14

1. Each Member shall ensure the enforcement of national laws or regulations giving
effect to the provisions of this Convention by an efficient system of inspection.

2. National laws or regulations giving effect to the provisions of this Convention
shall provide for the cases in which the authorities of a Member may detain vessels regis-
tered in its territory on account of a breach of these laws or regulations.
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Article 15

1. National laws or regulations giving effect to the provisions of this Convention
shall prescribe pendlties or disciplinary measures for cases in which these laws or regula-
tions are not respected.

2. In particular, such penalties or disciplinary measures shall be prescribed for cases in
which:

(& afishing vessel owner or his agent, or a skipper, has engaged a person not certificated
as required;

(b) a person has abtained by fraud or forged documents an engagement to perform duties
requiring certification without holding the requisite certificate.

Accommodation of Crews (Fishermen) Convention, 1966 (No. 126)

PART |. GENERAL PROVISIONS

Article 1

1. This Convention applies to all seagoing mechanically propelled ships and boats,
of any nature whatsoever, whether publicly or privately owned, which are engaged in
maritime fishing in salt waters and are registered in a territory for which this Convention is
in force.

2. National laws or regulations shall determine when ships and boats are to be re-
garded as seagoing for the purpose of this Convention.

3. This Convention does not apply to ships and boats of less than 75 tons. Provided
that the Convention shall be applied to ships and boats of between 25 and 75 tons where
the competent authority determines, after consultation with the fishing-vessel owners' and
fishermen’s organisations where such exist, that this is reasonable and practicable.

4. The competent authority may, after consultation with the fishing-vessel owners
and fishermen’s organisations where such exist, use length instead of tonnage as a param-
eter for the purposes of this Convention, in which event the Convention does not apply to
ships and boats of less than 80 feet (24.4 metres) in length: Provided that the Convention
shall be applied to ships and boats of between 45 and 80 feet (13.7 and 24.4 metres) in
length where the competent authority determines, after consultation with the fishing-
vessel owners and fishermen’s organisations where such exist, that this is reasonable and
practicable.

5. This Convention does not apply to:

(@) ships and boats normally employed in fishing for sport or recreation;

(b) ships and boats primarily propelled by sail but having auxiliary engines;
(c) ships and boats engaged in whaling or similar pursuits;

(d) fishery research and fishery protection vessels.

6. The following provisions of this Convention do not apply to vessels which nor-
mally remain away from their home ports for periods of less than 36 hours and in which the
crew does naot live permanently on board when in port:

(&) Article 9, paragraph 4;

(b) Article 10;

(c) Article 11,

(d) Article 12;

(e) Article 13, paragraph 1,

(f) Article 14,

(g) Article 16:

Provided that in such vessels adequate sanitary installations as well as messing and cook-
ing facilities and accommodation for resting shall be provided.
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7. The provisions of Part Il of this Convention may be varied in the case of any vessel
if the competent authority is satisfied, after consultation with the fishing-vessel owners
and fishermen’s organisations where such exist, that the variations to be made provide
corresponding advantages as a result of which the over-al conditions are no less
favourable than those that would result from the full application of the provisions of the
Convention; particulars of al such variations shall be communicated by the Member to
the Director-General of the International Labour Office, who shall notify the Members of
the International Labour Organisation.

Article 2

In this Convention:

(& the term “fishing vessel” or “vessel” means a ship or boat to which the Convention
applies;

(b) the term “tons’ means gross registered tons,

(c) the term “length” means the length measured from the fore part of the stem on the line
of the forecastle deck to the after side of the head of the sternpost, or to the foreside of
the rudderstock where no sternpost exists;

(d) the term “officer” means a person other than a skipper ranked as an officer by national
laws or regulations or, in the absence of any relevant laws or regulations, by collective
agreement or custom;

(e) the term “rating” means a member of the crew other than an officer;

(f) the term “crew accommodation” includes such sleeping rooms, mess rooms and sani-
tary accommodation as are provided for the use of the crew;

(g) the term “prescribed” means prescribed by nationa laws or regulations, or by the
competent  authority;

(h) the term “approved” means approved by the competent authority;

(i) the term “re-registered” means re-registered on the occasion of a simultaneous change
in the territory of registration and in the ownership of the vessel.

Article 3
1. Each Member for which this Convention is in force undertakes to maintain in force
laws or regulations which ensure the application of the provisions of Parts II, 11l and IV of

this  Convention.
2. The laws or regulations shall:

(& require the competent authority to bring them to the notice of all persons concerned;

(b) define the persons responsible for compliance therewith;

(c) provide for the maintenance of a system of inspection adequate to ensure effective
enforcement;

(d) prescribe adequate penalties for any violation thereof;

(e) require the competent authority to consult periodicaly the fishing-vessel owners and
fishermen’s organisations, where such exist, in regard to the framing of regulations,
and to collaborate so far as practicable with such parties in the administration thereof.

PART Il. PLANNING AND CONTROL OF CREW ACCOMMODATION

Article 4

Before the construction of a fishing vessel is begun, and before the crew accommoda-
tion of an existing vessel is substantially altered or reconstructed, detailed plans of, and
information concerning, the accommodation shall be submitted to the competent author-
ity for approval.
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Article 5

1. On every occasion when:

(8) afishing vessel is registered or re-registered,

(b) the crew accommodation of a vessel has been substantially atered or recon-
structed, or

(c) complaint that the crew accommodation is not in compliance with the terms of this
Convention has been made to the competent authority, in the prescribed manner and in
time to prevent any delay to the vessel, by a recognised fishermen’'s organisation repre-
senting all or part of the crew or by a prescribed number or proportion of the members of the
crew of the vessdl,
the competent authority shall inspect the vessel and satisfy itself that the crew accommo-
dation complies with the requirements of the laws and regulations.

2. Periodica inspections may be held at the discretion of the competent authority.

PART Ill. CREW ACCOMMODATION REQUIREMENTS

Article 6

1. The location, means of access, structure and arrangement of crew accommodation
in relation to other spaces shall be such as to ensure adequate security, protection against
westher and sea and insulation from heat or cold, undue noise or effluvia from other
spaces.

2.Emergency escapes shal be provided from al crew accommodation spaces as
necessary.

3. Every effort shall be made to exclude direct openings into sleeping rooms from fish
holds and fish meal rooms, from spaces for machinery, from galleys, lamp and paint rooms
or from engine, deck and other bulk store rooms, drying rooms, communal wash places or
water closets. That part of the bulkhead separating such places from sleeping rooms and
external bulkheads shall be efficiently constructed of steel or other approved substance
and shal be water-tight and gas-tight.

4.Externa bulkheads of sleeping rooms and mess rooms shall be adequately insu-
lated. All machinery casings and all boundary bulkheads of galleys and other spaces in
which heat is produced shall be adequately insulated when there is a possibility of result-
ing heat effects in adjoining accommodation or passageways. Care shall aso be taken to
provide protection from heat effects of steam and/or hot-water service pipes.

5.Interna bulkheads shall be of approved materia which is not likely to harbour
vermin.

6. Sleeping rooms, mess rooms, recreation rooms and passageways in the crew accom-
modation space shall be adequately insulated to prevent condensation or over-heating.

7.Main steam and exhaust pipes for winches and similar gear shall, whenever techni-
caly possible, not pass through crew accommodation or through passageways leading to
crew accommodation; where they do pass through such accommodation or passageways
they shall be adequately insulated and encased.

8.Inside panelling or sheeting shall be of material with a surface easily kept clean.
Tongued and grooved boarding or any other form of construction likely to harbour vermin
shall not be used.

9. The competent authority shall decide to what extent fire prevention or fire retard-
ing measures shall be required to be taken in the construction of the accommodation.

10.The wall surface and deckheads in slegping rooms and mess rooms shall be easily
kept clean and, if painted, shall be light in colour; lime wash must not be used.

11.The wall surfaces shall be renewed or restored as necessary.

12.The decks in al crew accommodation shall be of approved material and construc-
tion and shall provide a surface impervious to damp and easily kept clean.
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13. Overhead exposed decks over crew accommodation shall be sheathed with wood or
equivalent insulation.

14.Where the floorings are of composition the joinings with sides shall be rounded to
avoid crevices.

15. Sufficient drainage shall be provided.

16. All practicable measures shall be taken to protect crew accommodation against the
admission of flies and other insects.

Article 7

1. Sleeping rooms and mess rooms shall be adequately ventilated.

2. The system of ventilation shall be controlled so as to maintain the air in a satisfac-
tory condition and to ensure a sufficiency of air movement in al conditions of weather and
climate.

3. Vessels regularly engaged on voyages in the tropics and other areas with similar
climatic conditions shall, as required by such conditions, be equipped both with mechani-
cal means of ventilation and with electric fans: Provided that one only of these means need
be adopted in spaces where this ensures satisfactory ventilation.

4. Vessels engaged elsewhere shall be equipped either with mechanica means of
ventilation or with electric fans. The competent authority may exempt vessels normally
employed in the cold waters of the northern or southern hemispheres from this require-
ment.

5. Power for the operation of the aids to ventilation required by paragraphs 3 and 4 of
this Article shall, when practicable, be available at al times when the crew is living or
working on board and conditions so require.

Article 8

1. An adequate system of heating the crew accommodation shall be provided as re-
quired by climatic conditions.

2. The heating system shall, when practicable, be in operation a all times when the
crew is living or working on board and conditions so require.

3. Heating by means of open fires shall be prohibited.

4. The heating system shall be capable of maintaining the temperature in crew accom-
modation at a satisfactory level under norma conditions of weather and climate likely
to be met with on service; the competent authority shall prescribe the standard to be
provided.

5. Radiators and other heating apparatus shall be so placed and, where necessary,
shielded and fitted with safety devices as to avoid risk of fire or danger or discomfort to the
occupants.

Article 9

1. All crew spaces shall be adequately lighted. The minimum standard for natural
lighting in living rooms shall be such as to permit a person with normal vision to read on
a clear day an ordinary newspaper in any part of the space available for free movement.
When it is not possible to provide adequate natural lighting, artificial lighting of the
above minimum standard shall be provided.

2. In al vessals eectric lights shall, as far as practicable, be provided in the crew
accommodation. If there are not two independent sources of electricity for lighting, addi-
tional lighting shall be provided by properly constructed lamps or lighting apparatus for
emergency Use.

3. Artificid lighting shall be so disposed as to give maximum benefit to the occu-
pants of the room.

4. Adequate reading light shall be provided for every berth in addition to the normal
lighting of the cabin.
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5. A permanent blue light shall, in addition, be provided in the sleeping room during
the night.

Article 10

1. Sleeping rooms shall be situated amidships or aft; the competent authority may, in
particular cases, if the size, type or intended service of the vessel renders any other location
unreasonable or impracticable, permit the location of sleeping rooms in the fore part of the
vessel, but in no case forward of the collision bulkhead.

2. The floor area per person of seeping rooms, excluding space occupied by berths
and lockers, shall not be less than:

(@ invessals of 25 tons but below 50 tons ... 5.4 sg. ft. (0.5 sq. m)
(b) in vessals of 50 tons but below 100 tons ... 8.1 sg. ft. (0.75 sg. m)
(c) in vessels of 100 tons but below 250 tons ... 9.7 sg. ft. (0.9 sq. m)
(d) in vessels of 250 tons or over ... 10.8 sq. ft. (1.0 sg. m)

3. Where the competent authority decides, as provided for in Article 1, paragraph 4,

of this Convention, that length shall be the parameter for this Convention, the floor area
per person of seeping rooms, excluding space occupied by berths and lockers, shall not be
less than:
(& invessds of 45 feet (13.7 m) but below 65 feet (19.8 m) in length ... 5.4 sq. ft. (0.5 sg. m)
(b) invessals of 65 feet (19.8 m) but below 88 feet (26.8 m) in length ... 8.1 sq. ft. (0.75 sg. m)
(c) invessesof 88 feet (26.8 m) but below 115 feet (35.1 m) in length ... 9.7 sq. ft. (0.9 sg. m)
(d) invessals of 115 feet (35.1 m) in length or over ... 10.8 sq. ft. (1.0 sg. m)

4. The clear head room in the crew sleeping room shall, wherever possible, be not less
than 6 feet 3 inches (1.90 metres).

5. There shall be a sufficient number of sleeping rooms to provide a separate room or
rooms for each department: Provided that the competent authority may relax this require-
ment in the case of small vessels.

6. The number of persons allowed to occupy sleeping rooms shall not exceed the
following maxima:

(a) officers: one person per room wherever possible, and in no case more than two;
(b) ratings: two or three persons per room wherever possible, and in no case more than the
following:

(i) in vessels of 250 tons and over, four persons;

(if) in vessels under 250 tons, six persons.

7. Where the competent authority decides, as provided for in Article 1, paragraph 4,
of this Convention, that length shall be the parameter for this Convention, the number of
ratings allowed to occupy sleeping rooms shall in no case be more than the following:
(@) in vessels of 115 feet (35.1 m) in length and over, four persons;

(b) in vessels under 115 feet (35.1 m) in length, six persons.

8. The competent authority may permit exceptions to the requirements of paragraphs 6
and 7 of this Article in particular cases if the size, type or intended service of the vessel
make these requirements unreasonable or impracticable.

9. The maximum number of persons to be accommodated in any sleeping room shall
be legibly and indelibly marked in some place in the room where it can conveniently be
seen.

10. Members of the crew shall be provided with individual berths.

11. Berths shall not be placed side by side in such a way that access to one berth can be
obtained only over another.

12. Berths shall not be arranged in tiers of more than two; in the case of berths placed
aong the vessdl’s side, there shall be only a single tier where a sidelight is situated above
a berth.

13.The lower berth in a double tier shall not be less than 12 inches (0.30 metre) above
the floor; the upper berth shall be placed approximately midway between the bottom of
the lower berth and the lower side of the deckhead beams.
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14.The minimum inside dimensions of a berth shall wherever practicable be 6 feet
3 inches by 2 feet 3 inches (1.90 metres by 0.68 metre).

15. The framework and the lee-board, if any, of a berth shall be of approved materia,
hard, smooth and not likely to corrode or to harbour vermin.

16.If tubular frames are used for the construction of berths, they shall be completely
sealed and without perforations which would give access to vermin.

17.Each berth shal be fitted with a spring mattress of approved materia or with a
spring bottom and a mattress of approved material. Stuffing of straw or other material
likely to harbour vermin shall not be used.

18.When one berth is placed over another a dust-proof bottom of wood, canvas or
other suitable material shall be fitted beneath the upper berth.

19. Sleeping rooms shall be so planned and equipped as to ensure reasonable comfort
for the occupants and to facilitate tidiness.

20.The furniture shall include a clothes locker for each occupant, fitted with a hasp for
a padlock and a rod for holding clothes on hangers. The competent authority shall ensure
that the locker is as commodious as practicable.

21.Each sleeping room shall be provided with a table or desk, which may be of the
fixed, dropleaf or dlide-out type, and with comfortable seating accommodation as neces-
sary.
22.The furniture shal be of smooth, hard material not liable to warp or corrode, or to
harbour vermin.

23.The furniture shal include a drawer or equivaent space for each occupant which
shall, wherever practicable, be not less than 2 cubic feet (0.056 cubic metre).

24. Sleeping rooms shall be fitted with curtains for the sidelights.

25. Sleeping rooms shall be fitted with a mirror, small cabinets for toilet requisites, a
book rack and a sufficient number of coat hooks.

26.As far as practicable, berthing of crew members shall be so arranged that watches are
separated and that no day-men share a room with watchkeepers.

Article 11

1. Mess room accommodation separate from sleeping quarters shall be provided in all
vessels carrying a crew of more than ten persons. Wherever possible it shall be provided
also in vessals carrying a smaller crew; if, however, this is impracticable, the mess room
may be combined with the sleeping accommodation.

2. In vessels engaged in fishing on the high seas and carrying a crew of more than 20,
separate mess room accommodation may be provided for the skipper and officers.

3. The dimensions and equipment of each mess room shall be sufficient for the num-
ber of persons likely to use it at any one time.

4. Mess rooms shall be equipped with tables and approved seats sufficient for the
number of persons likely to use them at any one time.

5. Mess rooms shall be as close as practicable to the galley.

6. Where pantries are not accessible to mess rooms, adequate lockers for mess utensils
and proper facilities for washing them shall be provided.

7. The tops of tables and seats shall be of damp-resisting material without cracks and
easily kept clean.

8. Wherever practicable mess rooms shall be planned, furnished and equipped to give
recreational  facilities.

Article 12

1. Sufficient sanitary accommodation, including washbasins and tub and/or shower
baths, shall be provided in al vessels.

2. Sanitary facilities for all members of the crew who do not occupy rooms to which
private facilities are attached shall, wherever practicable, be provided for each department
of the crew on the following scale:
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(8 one tub and/or shower bath for every eight persons or less;

(b) one water closet for every eight persons or less;

(c) one wash basin for every six persons or less:

Provided that when the number of persons in a department exceeds an even multiple of the

specified number by less than one-half of the specified number, this surplus may be ig-

nored for the purpose of this paragraph.

3.Cold fresh water and hot fresh water or means of heating water shall be available in
all communal wash places. The competent authority, in consultation with the fishing-
vessel owners and fishermen’'s organisations where such exist, may fix the minimum
amount of fresh water which shall be supplied per man per day.

4.Wash basins and tub baths shall be of adequate size and constructed of approved
materia with a smooth surface not liable to crack, flake or corrode.

5.All water closets shall have ventilation to the open air, independently of any other
part of the accommodation.

6. The sanitary equipment to be placed in water closets shall be of an approved pat-
tern and provided with an ample flush of water, available at al times and independently
controllable.

7.S0il pipes and waste pipes shal be of adequate dimensions and shall be so con-
structed as to minimise the risk of obstruction and to facilitate cleaning. They shall not
pass through fresh water or drinking water tanks,; neither shall they, if practicable, pass
overhead in mess rooms or sleeping accommodation.

8. Sanitary accommodation intended for the use of more than one person shall com-
ply with the following requirements:

(@) floors shall be of approved durable material, easily cleaned and impervious to damp,
and shal be properly drained;

(b) bulkheads shall be of steel or other approved material and shall be water-tight up to at
least 9 inches (0.23 metre) above the level of the deck;

(c) the accommodation shall be sufficiently lighted, heated and ventilated;

(d) water closets shall be situated convenient to, but separate from, sleeping rooms and
washrooms, without direct access from the sleeping rooms or from a passage between
dleeping rooms and water closets to which there is no other access: Provided that this
requirement shall not apply where a water closet is located between two sleeping
rooms having a total of not more than four persons;

(e) where there is more than one water closet in a compartment, they shall be sufficiently
screened to ensure privacy.

9. Facilities for washing and drying clothes shall be provided on a scale appropriate
to the size of the crew and the norma duration of the voyage.

10.The facilities for washing clothes shall include suitable sinks equipped with drain-
age which may be installed in washrooms if separate laundry accommodation is not rea
sonably practicable. The sinks shal be provided with an adequate supply of cold fresh
water and hot fresh water or means of heating water.

11.The facilities for drying clothes shall be provided in a compartment separate from
deeping rooms, mess rooms and water closets, adequately ventilated and heated and
equipped with lines or other fittings for hanging clothes.

Article 13

1. Wherever possible, an isolated cabin shall be provided for a member of the crew
who suffers from illness or injury. On vessels of 500 tons or over there shall be a sick bay.
Where the competent authority decides, as provided for in Article 1, paragraph 4, of this
Convention, that length shall be the parameter for this Convention, there shall be a sick
bay on vessels of 150 ft (45.7 metres) in length or over.

2. An approved medicine chest with readily understandable instructions shall be car-
ried in every vessel which does not carry a doctor. In this connection the competent
authority shall give consideration to the Ships Medicine Chests Recommendation, 1958,
and the Medical Advice at Sea Recommendation, 1958.
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Article 14

Sufficient and adequately ventilated accommodation for the hanging of oilskins shall
be provided outside but convenient to the sleeping rooms.

Article 15

Crew accommodation shall be maintained in a clean and decently habitable condi-
tion and shall be kept free of goods and stores which are not the personal property of the
occupants.

Article 16

1. Satisfactory cooking equipment shall be provided on board and shall, wherever
practicable, be fitted in a separate galley.

2. The gdley shall be of adequate dimensions for the purpose and shal be well
lighted and ventilated.

3. The galley shall be equipped with cooking utensils, the necessary number of cup-
boards and shelves, and sinks and dish racks of rust-proof material and with satisfactory
drainage. Drinking water shall be supplied to the galley by means of pipes, where it is
supplied under pressure, the system shall contain protection against backflow. Where hot
water is not supplied to the galley, an apparatus for heating water shall be provided.

4. The galey shal be provided with suitable facilities for the preparation of hot
drinks for the crew at al times.

5. A provision storeroom of adequate capacity shall be provided which can be kept
dry, cool and well ventilated in order to avoid deterioration of the stores. Where necessary,
refrigerators or other low-temperature storage space shall be provided.

6. Where butane or propane gas is used for cooking purposes in the galley the gas
containers shall be kept on the open deck.

PART IV. APPLICATION TO EXISTING SHIPS

Article 17

1. Subject to the provisions of paragraph 2, 3 and 4 of this Article, this Convention
applies to vessels the keels of which are laid down subsequent to the coming into force of
the Convention for the territory of registration.

2. In the case of a vessel which is fully complete on the date of the coming into force
of this Convention for the territory of registration and which is below the standard set by
Part 111 of this Convention, the competent authority may, after consultation with the fish-
ing-vessel owners and fishermen’s organisations where such exist, require such alter-
ations for the purpose of bringing the vessel into conformity with the requirements of the
Convention as it deems possible having regard to the practical problems involved, to be
made when:

(& the vessd is re-registered;
(b) substantial structural aterations or major repairs are made to the vessel as a result of
long-range plans and not as a result of an accident or an emergency.

3. In the case of a vessel in the process of building and/or reconversion on the date of
the coming into force of this Convention for the territory of registration, the competent
authority may, after consultation with the fishing-vessel owners and fishermen's
organisations where such exist, require such alterations for the purpose of bringing the
vessel into conformity with the requirements of the Convention as it deems possible
having regard to the practical problems involved; such alterations shall congtitute final
compliance with the terms of this Convention, unless and until the vessel be re-registered.
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4. In the case of a vessel, other than such a vessel as is referred to in paragraphs 2
and 3 of this Article or a vessel to which the provisions of this Convention were applicable
while she was under construction, being re-registered in a territory after the date of the
coming into force of this Convention for that territory, the competent authority may, after
consultation with the fishing-vessel owners and fishermen’s organisations where such
exist, require such alterations for the purpose of bringing the vessel into conformity with
the requirements of the Convention as it deems possible having regard to the practica
problems involved; such alterations shall congtitute final compliance with the terms of
this Convention, unless and until the vessel is again re-registered.

PART V. FINAL PROVISIONS

Article 18

Nothing in this Convention shall affect any law, award, custom or agreement between
fishing vessel owners and fishermen which ensures more favourable conditions than those
provided for by this Convention.

Vocational Training (Fishermen) Recommendation, 1966 (No. 126)

|. SCOPE AND DEFINITIONS

1. (1) For the purposes of this Recommendation, the term “fishing vessel” includes all
ships and boats, of any nature whatsoever, whether publicly or privately owned,
which are engaged in maritime fishing in salt waters, with the exception of ships
and boats engaged in whaling or similar pursuits and fishery research and fish-
ery protection vessels.

(2) This Recommendation applies to al training for work on board fishing vessels.
(3) This Recommendation does not apply to persons fishing for sport or recreation.

2. For the purpose of this Recommendation, the following terms have the meanings
hereby assigned to them:

(a) skipper: any person having command or charge of a fishing vessel;

(b) mate: any person exercising subordinate command of a fishing vessel, including any
person, other than a pilot, liable at any time to be in charge of the navigation of such
a vessd;

(c) engineer: any person permanently responsible for the mechanica propulsion of a
fishing vessel, as well as any other person ligble at any time to operate and maintain
the engines and mechanical equipment of such a vessdl;

(d) skilled fisherman: any experienced member of the deck crew working on board a
fishing vessel, participating in the operation of the vessel, preparing gear for fishing,
catching, loading catch and processing it, and maintaining and repairing nets or other
fishing equipment.

1. NATIONAL PLANNING AND ADMINISTRATION

Planning and Co-ordination

3. In planning a national education and training policy, the competent authorities in
the countries possessing or intending to develop a fishing industry should ensure that
adequate provision is made in the general network of training facilities for the training of
fishermen.
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4. Where national circumstances do not permit the development of facilities for the
training of fishermen at al levels of skill required, collaboration with other countries, as
well as with international organisations, in the development of common fishery training
schemes for such skills and occupations as cannot be covered by nationa programmes
should be considered.

5. (1) The activities of al public and private institutions in each country engaged in
the training of fishermen should be co-ordinated and developed on the basis of a national
programme.

(2) Such a programme should be drawn up by the competent authorities in co-
operation with fishing vessel owners and fishermen’s organisations, with educational and
fishery research ingtitutions, and with other bodies or individuas having an intimate
knowledge of the vocational training of fishermen. In developing countries in which
specialised fishery research or development institutes are established in co-operation with
other countries or international organisations, such institutes should play a leading part in
the establishment of the national programme.

(3) To fecilitate the planning, development, co-ordination and administration of
fishermen’s training schemes, joint advisory policy and administrative bodies should
whenever possible be set up at the nationa level and, where appropriate, also at the
regional and local levels.

6. The competent authorities should ensure that the various agencies and institutions
responsible for the dissemination of information on training and employment opportuni-
ties, such as primary and secondary schools, vocational guidance and employment coun-
selling services, public employment services, vocational and technical training
institutions and fishing vessel owners and fishermen’'s organisations, are supplied with
complete information on public and private training schemes for fishermen and on condi-
tions of entry into fishing.

7. The competent authorities should ensure that fishermen's vocational training
schemes are fully co-ordinated with any other programmes and activities, public or pri-
vate, related to the fishing industry. In particular, they should make certain that:

(&) fishery research institutions make information on their latest discoveries of practical
interest to fishing readily available to training centres and other interested bodies, and
through these to working fishermen; where possible, the research institutions should
contribute to the advanced training of fishermen, and fishermen's training centres
should, as appropriate, assist these institutions in their work;

(b) measures are taken, through the provision of general education prior to or simulta-
neously with vocational training, to advance the genera level of education in fishing
communities, to promote greater satisfaction among fishermen and to facilitate the
assimilation of technical and vocationa training;

(c) arangements are made, with the co-operation of fishing vessel owners and
fishermen’s organisations, in order that, other things being equal, preference may be
given in employment placement to persons who have completed a public or private
training course;

(d) arrangements are made, with the co-operation of fishing vessel owners and
fishermen’s organisations, particularly in developing countries, for trainees complet-
ing public and private courses either to enter employment on fishing vessels or, ater-
natively, to acquire and operate suitably equipped fishing vessels, either
individually, or by forming co-operatives for the joint purchase and use of fishing
boats, or by any other appropriate means;

(e) the number of trained fishermen corresponds to the number of boats and the equip-
ment available or planned to be available in the country.

Financing

8. (1) Fishermen’s training schemes should be systematically organised; financing
should be on a regular and adequate basis and should have regard to the present and
planned requirements and development of the fishing industry.
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(2) Where required, the government should make financial contributions to
training schemes carried on by local government or private bodies. These contributions
may take the form of genera subsidies, grants of land and buildings or of demonstration
material such as boats, engines, navigational equipment and fishing gear, provision of
instructors free of charge, or payment of fees for trainees.

(3) Training in publicly operated training centres for fishermen should be given
without charge to the trainee. In addition, the training of adults and young persons in need
should be facilitated by financia and economic assistance of the kind envisaged in Para
graph 7, subparagraphs (3) and (5), of the Vocational Training Recommendation, 1962.

Training Sandards

9. (1) The competent authorities, in co-operation with the joint bodies mentioned in
Paragraph 5, subparagraph (3), of this Recommendation, should define and establish gen-
eral standards for fishermen's training applicable throughout the territory of the country.
These standards should be in conformity with the national requirements for obtaining the
various fishermen's certificates of competency and should lay down:

(8 the minimum age of entry into fishermen’s training schemes,

(b) the nature of medical examinations, including chest X-rays and hearing and sight
tests, required for persons entering training schemes; the examinations, particularly
the hearing and sight tests, may differ for persons entering deck and persons entering
engine Courses;

(c) the level of general education which is required for admission to fishermen’s training
schemes,

(d) the fishing, navigation and seamanship, safety, engineering, catering and other sub-
ject matter which should be included in the training curriculg;

(e) the amount of practical training, including time spent in engineering shops and at sea,
which trainees should undergo;

(f) the duration of the training courses for the various fishing occupations and the differ-
ent levels of competency;

(g) the nature of any examinations following the completion of the training courses, and

(h) the experience and qudlifications of the teaching staff of training institutions.

(2) Where it is not possible to lay down standards applicable throughout the coun-
try, recommended standards should be drawn up by the competent authorities, in co-
operation with the joint bodies mentioned in Paragraph 5, subparagraph (3), of this
Recommendation, to serve as a guide to the setting of standards which are as uniform as
possible throughout the country.

I11. TRAINING PROGRAMMES

10.The curricula of the various training programmes for fishermen should be based on

a systematic anaysis of the work required in fishing and should be established in co-

operation with the joint bodies mentioned in Paragraph 5, subparagraph (3), of this Rec-

ommendation. They should be periodically reviewed and kept up to date with technical
developments and should, as appropriate for the functions to be exercised, include train-
ing in:

(8 fishing techniques, including where appropriate the operation and care of electronic
fish-finding devices, and operation, maintenance and repair of fishing gear;

(b) navigation, seamanship and ship handling appropriate to the sea area and to the type
of fishing for which the course is designed, including a proper knowledge of the
international Regulations for Preventing Collisions at Sea;

(c) stowage, cleaning and processing of fish on board;

(d) vessel maintenance and other related matters,

(e) operation, maintenance and repair of steam or internal combustion (gasoline or diesel)
engines or other equipment which the trainee may be caled upon to use;
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(f) operation and care of radio and radar instalations which the trainee may be called
upon to use;

(g) safety at sea and safety in handling fishing gear, including such matters as stability,
effects of icing, fire fighting, water-tight integrity, personal safety, gear and machin-
ery safeguards, rigging safety measures, engine-room safety, lifeboat handling, use of
inflatable life rafts, first aid and medical care and other related matters;

(h) theoretical subjects relevant to fishing, including marine biology and oceanography,
which will enable trainees to gain a broad foundation for further instruction and
training leading to promotion or to transfer to another fishing occupation or another
type of fishing;

(i) genera education subjects, athough this may be provided for to a more limited extent
in short courses;

() operation, maintenance and repair of refrigeration systems, fire-fighting equipment,
deck and trawling winches and other mechanical equipment of fishing vessels;

(k) principles of shipboard electrical power instalations, and maintenance and repair of
the electrical machinery and equipment of fishing vessels;

(I) hedth and physical education, especially swimming, where training facilities permit;

(m) specialised courses in deck, engine and other subjects after an introductory period of
general fishing instruction.

11. (1) Nationa standards should, where practicable and appropriate, be established
for certificates of competency or diplomas qualifying a person to act as skipper (various
grades); mate (various grades); engineer (various grades); fishery technician (various
grades); boatswain; skilled fisherman (various grades); cook; or other deck or engine-
room personnel.

(2) Training programmes should be chiefly designed to prepare trainees for certifica-
tion and should be directly related to national certification standards; they should take
account of the minimum ages and minimum professional experience laid down by the
competent authorities in respect of the various grades of certificates of competency.

(3) Where national certification examinations do not exist or do not exist for the
particular duty in question, training courses should nevertheless prepare trainees for par-
ticular duties such as those listed above. All trainees successfully completing such train-
ing courses should receive a diploma concerning the course followed.

12. (1) Programmes should be available to train fishermen to perform duties as skip-
pers and engineers of al types of vessels in use in the fishing fleet of the country con-
cerned, including larger distant-water vessels.

(2) Where appropriate to the vessels in use, college-level fishing and navigation
courses should be established which are of the same level as merchant navy officers
training programmes but which provide training in subject matters appropriate to fishing.

13. The duration of the various training programmes should be sufficient to enable
trainees to assimilate the instruction given, and should be determined with reference to
such matters as:

(@ the level of training required for the occupation for which the course is designed;

(b) the general educationa level and age required of trainees entering the course;

(c) the trainees previous practical experience; and

(d) the urgency of turning out trained fishermen in the country, subject to the maintenance
of adequate standards of training.

14. (1) The teaching staff should consist of persons possessing a broad general
education, a theoretical technical education and satisfactory relevant practical fishing
experience.

(2) Where it is not possible to recruit a teaching staff with these qualifications,
persons with practical experience in fishing and holding appropriate certificates of com-
petency should be employed.

(3) Where it is not possible to recruit a full-time teaching staff with practical
fishing experience, persons with satisfactory relevant practical fishing experience should
be employed on a part-time basis.
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(4) All teaching staff should have an aptitude for teaching and should be given appro-
priate teacher training by the competent educational authorities.

Pre-Vocational ~ Training

15. In fishing communities, measures consistent with the Minimum Age (Fishermen)
Convention, 1959, should be taken to provide pre-vocational training to schoolchildren,
including training in elementary practical seamanship, basic commercia fishing tech-
niques and navigational principles, in so far as this is appropriate to the general conditions
in the particular country.

Short Courses for Working Fishermen

16. Training courses should be available for working fishermen to enable them to
increase their technical skills and knowledge, to keep abreast of improved fishing and
navigation techniques, and to qualify for promotion.

17. (1) Training courses for working fishermen should be specificaly designed for
the purposes of:

(8 complementing the basic long-term courses by providing advanced specialised train-
ing for promotion;
(b) providing training in fishing techniques new to the area; in operating, maintaining
and repairing new types of engines or gear; and in making gear where appropriate;
(c) providing al levels of training for fishermen who were unable to participate in a basic
long-term training course;
(d) providing accelerated training in developing countries.
(2) The courses should be of short duration and should be considered to be
complementary to and not substitutes for basic long-term training programmes.

18. The courses, which may take the form of mobile courses bringing instructors and
demonstration equipment to fishing centres, should in particular consist of programmes
involving:

(8 evening courses,
(b) seasona courses offered during stormy months or slack fishing periods; or
(c) daytime courses for which fishermen temporarily leave their work for short periods.

19. (1) All appropriate measures should be taken to enable working fishermen to
attend short courses ashore.

(2) Working fishermen should receive adequate financial compensation for the
periods in which they attend short training courses.

20. Where long-term courses and short courses for working fishermen do not meet
training needs, particularly in isolated areas, these courses may be supplemented by:

(8 specia radio and television courses and programmes providing fishing information;

(b) correspondence courses specially adapted to the needs of working fishermen and
arranged for use by study groups with occasiona lectures or attendance at training
schools;

(c) periodic visits of research workers and extension officers to fishing communities.

IV. METHODS OF TRAINING

21. The training methods adopted by fishermen’s training schemes should be the most
effective possible, having regard to the nature of the courses, the trainees experience,
general education and age, and the demonstration equipment and financial support avail-
able.

22. Practical training, in which the students themselves participate, should be an
important part of al fishermen’s training programmes.

23. (1) Fishing training vessels should be used by al training ingtitutions with
programmes for persons entering fishing to provide instruction in fishing techniques,
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navigation and seamanship, engine operation and other matters. These vessels should
conduct actual fishing operations.

(2) Training vessels should, whenever possible, be attached to technical schools
providing advanced training.

24. (1) Demonstration equipment such as engines, gear, fishing-boat models, work-
shop equipment and navigational aids should be used in training programmes.

(2) Such equipment should be prepared in collaboration with fishery research
institutions and should include, whenever possible, the latest gear and navigational aids.

(3) Such equipment should be selected with reference to the gear, boats and en-
gines which the trainees may be called upon to use.

(4) Films and other audio-visual aids, athough they may be useful in some cases,
should not be a substitute for demonstration equipment in the use of which trainees them-
selves take an active part.

(5) Visits should be organised for trainees to fishing vessels equipped with mod-
ern or specia instalations, to fishery research institutions, or to fishing centres away from
the area in which the schoal is located.

25. Practical training may also be provided by periods of fishing a sea on board
commercia fishing vessels.

26. Theoretical training, including genera education, given as part of a training
course should be directly related to the knowledge and skills required by fishermen and
should, wherever possible, be integrated with the practical training offered.

V. INTERNATIONAL CO-OPERATION

27. (1) Countries should co-operate in promoting fishermen’s vocational training,
particularly in developing countries.
(2) This co-operation, as appropriate, may include such matters as:

(8 with the help of international organisations or other countries, obtaining and training
teaching staff to establish and improve fishermen's training facilities;

(b) establishing joint training facilities or joint fishery research ingtitutions with other
countries;

(c) making training facilities available to selected trainees or instructor trainees from other
countries, and sending trainees or instructor trainees to training facilities in other
countries;

(d) arranging international exchanges of personnel and international seminars and work-
ing parties;

(e) providing instructors for fishermen’'s training schools in other countries.





